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Current Topics. 


The decision of the Supreme Court of the 
State of New York, affirming the constitu- 
tionality of: the so-called Public Utilities Law 
enacted by the Legislature of 1907, is of 
more than usual importance. Many of the 
ablest lawyers of the State questioned the 
right of the Commission to fix rates and 
charges for all forms of public service, which 
by the law in question they are empowered to 
do, subject to review by the courts of the 
State, in case the decisions of the Commis- 
sion are complained of as unreasonable. Un- 
fortunately, the opinion of the Supreme 
Court was not unanimous, the division of the 
court being three to two. The appeal came 
from the village of Saratoga, where the gas 
company refused to accept the rates fixed by 
the Commission, and appealed. In the pre- 
vailing opinion the court says: 

“This Commission has assumed to fix a maximum 
charge for gas and electricity within the village of 
Saratoga Springs. By this appeal their right to do 
so is challenged upon the ground that such power is 
legislative and cannot be delegated to a commission. 
The question raised is an important one, as it goes 
to the foundation of a policy which has been adopted 
by the State, and which, if such power be denied, is 
of little efficacy. That the power to fix a tariff of 
rates for a public service corporation is -executive 
will not be contended. That such power as an origi- 
nal power is not judicial will be admitted. In Inter- 





state Commerce Commission v. Railway Co., 167 U. 
S. 499, Justice Brewer, in writing for the court, says: 
‘The power to establish a tariff of rates for carriage 
and by a common carrier is a legislative and not an 
administrative or judicial function.’ In C., B. & Q. 
R. R. Co. v. Jones, 149 Ill. 377, it is said: ‘The 
power to regulate and control the charges of railroad 
companies or other agencies engaged in public employ- 
ments is legislative and not judicial.’ ; 

“ Although legislative power, properly speaking, 
cannot be delegated, the law-making body, having 
enacted into the statutes the standard of charges 
which shall control, may intrust to an administrative 
body not exercising in the true sense judicial power 
the duty to fix rates in conformity with that stand- 
ard. In the same brief 22 States are named which 
have similar statutes. 


“In the courts of this State this question has not 
been directly decided; but the principle is, I think, 
established in analagous cases. 

“Tt will thus be seen that the assumption of this 
power by the Commission is justified by convincing 
authority. Not a decision is cited in the State or 
Federal courts which questions the power provided 
the determination of the commissioners is directed 
by some standard which is presented in the statute. 
It is strongly insisted that the statute fixes no such 
standard. If in this the appellant be correct, the 
authorities cited, it is claimed, establish the consti- 
tutionality of the act. The power of the Commission 
is given in these words: ‘After such hearing and 
upon such investigation as may have been made by 
the Commission, or its officers, agents or inspectors, 
the Commission, within the limits prescribed by law, 
may fix the maximum price of gas or electricity 
which shall be charged by such corporation or person 
in such municipality. The commissioners are not 
required in explicit terms to fix a reasonable rate, 
nor a just rate, nor an equal rate. They are given no 
standard as a percentage of profits by which they are 
to fix the rate. Their only guide is to fix the rate 
‘within the limits prescribed by law. .. . 

“The law is settled by repeated adjudication that 
the Legislature itself cannot fix a rate which would 
be confiscatory of the property of the corporation. 
The law is equally well settled that a public service 
corporation has not the right of a purely private cor- 
poration, to charge what it will for its product, but 
must serve the public at just and reasonable rates. 

“Tt thus appears that the stockholders of a public 
service corporation are not entitled to require .the 
public to pay dividends upon fictitious stock or for 
their extravagance or waste. Such a corporation, 
however, is entitled to a fair return upon the actual 
value of its property that it is devoting to the public 
use, after paying all expenses and. liabilities .reason- 
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ably charged against the same. What is deemed a 
fair return must depend saps i upon the judg- 
ment of the court. 


“Both upon principle and necessity, a fair return 
upon the value of the property actually used is such 
a return as shall be fair compensation for the risk 
assumed by the investor in permitting his money to 
remain in such an enterprise. The public cannot 
fairly question this application of the rule, and must 
pay such rates as will ordinarily yield such return 
to the stockholders of the public service corporation.” 

Under the provisions of this far-reaching 
act, it will be within the power and province 
of the Public Utilities Commission to regu- 
late the operation and fares to be charged by 
the railroad companies of the State, not only, 
but the rate that shall be paid by the people 
for gas or electric light or power, the tariff 
for hacks and carriages, the charges for haul- 
ing trunks and express packages, and in fact 
every form of service furnished the public by 
any individual or corporation. The term 
Public Service has not yet been defined, and 
there are, of course, wide differences of 
opinion as to its limits. The case will, of 
course, be taken to the highest court, and its 
fina] decision will be awaited with much in- 
terest, especially by the numerous corpora- 
tions vitally interested. 





How far the courts will sometimes go in 
recognizing an ancient custom or habit is 
shown in Temple v. McCoombs City Elec. 
St. & Power Co., 42 Southern Rep. 874. In 
this case the Supreme Court of Mississippi 
was called upon to pass on the regularity of a 
verdict against the electric light company for 
damages caused by injury to a small boy who 
had climbed into a tree through or over 
which the company’s uninsulated wires were 
stretched. The court remarks that an elec 
tric light company, stretching its wires over 
trees filled with abundant branches reaching 
almost to the ground, must take notice of the 
immemorial habit of small boys to climb 
such trees; and hence it held the company 
liable for injuries to a boy due to coming in 
contact with a wire passing through the tree 
in which he was climbing. 








The New York Court of Appeals, in a re 
cent decision, holds to be unconstitutional the 
so-called recount act passed by the Legisla- 
ture of 1907, under which there could have 
been a recount of the ballots cast in the Mc- 
Clellan-Hearst mayoralty election in New 
York city in November, 1905. The opinion 
in the case was by Chief Judge Cullen and 
was unanimously concurred in by all of the 
other sitting judges. 


Judge Cullen, in his opinion, declares it 
the view of the court that “the statute so 
clearly contravenes the Constitution in one or 
two respects as to render it unquestionably 
invalid.” The proceeding authorized, he 
says, either is, as its title indicates, a recan- 
vass of the votes cast for the office of mayor, 
or is a judicial hearing and determination of 
the title of the respective candidates at that 
election to the office of mayor. “It is un- 
necessary to determine which,” he adds, “ be- 
cause if it is a recanvass it contravenes sec- 
tion 6 of article 2 of the Constitution, which 
provides: ‘ All laws creating, regulating or 
affecting boards or officers charged with the 
duty of registering voters, or of distributing 
ballots at the polls to voters, or of receiving, 
recording or counting votes at elections, shall 
secure equal representation of the two politi- 
cal parties which, at the general election next 
preceding that for which such boards or offi- 
cers are to serve, cast the highest and the next 
highest number of votes.’ If, on the other 
hand, it is a judicial determination of the 
title to office it contravenes section 2, article 
1, of the Constitution, which provides: ‘ The 
trial by jury in all cases in which it has been 
heretofore used shall remain inviolate for- 
ever.’ 


“That the courts by whom the recanvass 
is to be made are not bi-partisan bodies is ap- 
parent, and that the statute provides for no 
determination by a jury of the disputed is- 
sues of fact is equally clear. Here we may 
well rest, and it is necessary to consider only 
the arguments adduced to withdraw the 
statute from both these constitutional limita- 
tions.” 
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Corporations and the Commerce Clause. 


[Address delivered by Smith W. Bennett, July 11, 
1907, at Put-In Bay, Ohio, before the Ohio State 
Bar Association.] 


The relation of corporations as instrumentalities 
to effectuate commerce between States; the source of 
the authority to create such corporations, and the re- 
lation thereof to the power of Congress to exclu- 
sively regulate such commerce, have prompted me to 
inquire, whether, in view of certain conditions per- 
taining to commerce between States, they, the States, 
should be divested of the power to create such cor- 
porations as may engage in interstate commerce, and 
whether it lies within the scope of constitutional 
authority for Congress to so enact, or to regulate the 
creation thereof by a Federal license plan? 

These speculations presented to a body of men who 
have been sworn to support the Constitution of their 
respective States and of the United States, should 
be of more than passing moment. They would, to the 
members of this Bar Association, be ordinarily con- 
sidered to be mere questions of policy or expediency 
and not of doubtful constitutionality, but for the 
challenge given the same in a recent work of consid- 
erable merit, and by an author of fair renown.! 
Others have “ viewed with alarm” the growth of the 
commerce clause with its “encroachments” made 
upon the so-called “reserved powers of the States,” 
and sounded the warning that “our entire system 
of government, both State and Federal, is entering 
upon the third great test of history,” and urge that 
“the questions arising are scarcely second in import- 
ance to those around which the battle of secession 
raged.”2 

To the lawyer, who in the quietness of his office, 
has given such consideration as is possible to the at- 
tractive questions clustering about this “dread ex- 
pansion,” and who has followed the judicial develop- 
ment thereof, there comes no alarm, no fear. He 
sees in its development no conflict between State and 
Federal authorities and believes, with a recent au- 
thor, that, 

“So far as the thoughts of mortals may approach 
the Divine mind, the architecture of our Constitu- 
tion resembles that of the heavens, where States cir- 
cle like planets about the Federal government as a 
central sun, the source of life, power, harmony and 
beauty, productive of separate existences and de- 
structive of none.’’3 

He further sees, with satisfaction, the theory of 





1Prentice’s “ Federal Power Over Carriers and 
Corporations,” pp. 5 and 6. 

2 Address of John W. Davis, President West. Vir- 
ginia State Bar Association, delivered at Elkins, W. 
Va., December 28, 1906. 

3 Oration of the James Wilson Memorial, by Hamp- 
ton L. Carson, Attorney-General of Pennsylvania. 








government proclaimed 120 years ago by Alexander 
Hamilton, the most gigantic intellect of that or any 
other period, quietly, persistently and triumphantly 
overcoming the objections of federationists and anti- 
nationalists, being incorporated in concrete law and 
sustained and permanently established by a long 
unchallenged line of judicial precedents. 

I am ardent in my belief that the line of demarka- 
tion between Federal and State control is firmly es- 
tablished by the decisions of the Supreme Court of 
the United States; but I do not seek to defend certain 
well-intentioned legislation, which fails to observe 
the distinction between commerce and manufacture, 
or sale as an incident of manufacture; nor of those 
proposed acts which would make of the commerce 
clause a substitute for the law of torts. And I would 
further be compelled to admit that childhood is not 
a subject over which the government can exercise ju- 
risdiction by virtue of the commerce clause, as now 
construed.1 

The inquiry upon which we enter invites consider- 
ation of the following propositions: 

1. What is the extent of the authority of Congress, 
if any, to create corporations? 

2. The power of Congress to deny to the State the 
creation of corporations that shall engage in inter- 
state commerce, or to prescribe that the right of 
State-created corporations to engage in such com- 
merce, is to be dependent upon a Federal license. 

3. The results to be obtained by the adoption of 
either a Federal incorporation or Federal license 
plan, for such corporations. 

First. As to the authority of Congress to create 
corporations and the extent of that authority. 

This inquiry will be prosecuted no farther than per- 
tains to the subject of interstate commerce; yet it is 
apparent that if the authority is sustained as a pro- 
per exercise of Federal legislative power, in connec- 
tion with one subject of Federal jurisdiction, the 
same argument should sustain it as to other subjects 
of the same jurisdiction, or for the accompli.liment 
of which a corporation might be shown to be a proper 
instrumentality. 

The Constitution of the United States provides in 
section 8 of Article I of that instrument that, 

“The Congress shall have power to regu- 
late commerce with foreign nations, and among the 
several States, and with the Indian tribes,” ete., and 
“Congress shal] have power to make all 
laws which shall be necessary and proper for carry- 
ing into execution the foregoing powers, and all other 
powers vested by this Constitution in the government 
of the United States, or in any department or officer 
thereof.” 

These clauses thus invest Congress with the power 
to regulate commerce, other than that which may be 
described as domestic or interstate, and with the 





1The Beveridge Senate bill prohibiting child labor. 
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legislative authority to carry such delegated power 
into execution. 

Is the creation of a corporation as a means for 
carrying out an express Federal power, a proper ex- 
ercise of legislative authority? 

It would be sufficient for the purpose of this paper 
to rest the proposition upon the reasoning of Chief 
Justice Marshall in McCulloch v. Maryland. This 
justly celebrated case was decided by the Supreme 
Court of the United States at the February Term, 
1819. Historical accuracy would require us to state 
that the argument of the great Chief Justice was a 
reproduction of the language of Hamilton, who had 
been slain by Burr 15 years before the decision was 
announced. 

Frequent reference has been made to Marshall as a 
jurist, but in my reading upon this subject I have 
met no reference to him as a historian. In his his- 
tory of Washington he has extensively dealt with the 
discussion provoked by the bill to incorporate a na- 
tional bank. He states that the Secretary of the 
Treasury (Hamilton) had uniformly been an advo- 
cate of a national bank. He had recommended its 
adoption in the first general system which he pre- 
sented to Congress. In 1791 he had repeated that 
recommendation in a special report containing an 
argument on the policy of the measure. A bill con- 
forming to his plan was sent down from the Senate 
and permitted to proceed in the House of Represen- 
tatives to the third reading. On the final question an 
unexpected opposition was made to its passage. Mr. 
Madison, Mr. Giles, Mr. Jackson and Mr. Stone 
spoke against it. The bill was supported by Mr. 
Ames, Mr. Sedgwick, Mr. Smith of South Carolina, 
Mr. Lawrence, Mr. Boudinot, Mr. Gerry and Mr. 
Vining. 

The policy of the measure was conceded, but the 
objections made were to the constitutional authority 
of Congress so to enact. The point which had been 
agitated with so much zeal in the House of Repre- 
sentatives was examined with equal deliberation by 
the Executive. The cabinet was divided upon it. The 
Secretary of State (Jefferson) and the Attorney- 
General (Randolph) conceived that Congress had 
clearly transcended its constitutional powers, while 
Hamilton, as Secretary of the Treasury, maintained 
the opposite opinion. The advice of each member of 
the cabinet, with his reasoning in support of it, was 
tequired in writing, and their arguments were con- 
sidered by the President with all that attention 
which the magnitude of the question and the interest 
taken in it by the opposing parties, so eminently re- 
quired. This deliberate investigation of the subject 
terminated in a conviction that the Constitution of 
the United States authorized the measure, and the 
sanction of the Executive was given to the act. 

In an appendix to the second volume he sets forth 





14th Wheaton, 316. 








at length the reasons of the opposing parties. There 
is given the argument of Hamilton as to the construc- 
tion of the word “necessary” as used in the above. 
quoted clause “to make all laws necessary and pro- 
per for carrying into execution the foregoing powers,” 
ete. 

“The degree in which a measure is necessary can 
never be a test of the legal right to adopt it. The re- 
lation between the measure and the end; between the 
nature of the mean employed toward the execution 
of a power, and the object of that power must be the 
criterion of constitutionality, not the more or less 
necessity or utility.” 

“The means by which national exigencies are to 
be provided for, national inconveniences obviated 
and national prosperity promoted, are of such infi- 
nite variety, extent and complexity, that here must 
of necessity be great latitude of discretion in the se- 
lection and application of those means. Hence the 
necessity: and propriety of exercising the authority 
intrusted to a government on principles of liberal 
construction.” 

“To give the word ‘ necessary’ the restrictive op- 
eration contended for would not only depart from 
its obvious and popular sense, but would give it the 
same force as if the word absolutely or indispensably 
had been prefixed to it.” 

“Such a construction would beget endless uncer- 
tainty and embarrasment, The cases must be pal- 
pable and extreme in which it could be pronounced 
with certainty that a measure was absolutely neces- 
sary, or one without which a given power would be 
nugatory. There are few measures of any govern- 
ment which would stand so severe a test. To insist 
upon it would be to make the criterion of the exercise 
of an implied power a case of extreme necessity; 


which is rather a rule to justify over-leaping the © 


bounds of constitutional authority than to govern 
the ordinary exercise of it.” 

Space does not permit the repetition of the argu- 
ment of the learned Secretary of the Treasury. It is’ 
sufficient to state that it convinced Washington of its 
accuracy, and he approved the measure. 

The historian thus proceeds: 

“The power of the government then to create cor- 
porations in certain cases being shown .. . it 
was then affirmed to have a relation more or less 
direct to the power of collecting taxes, to that of 
borrowing money, to that of regulating trade be- 
tween the States, to those of raising, supporting and 
maintaining fleets and armies; and in ‘the last place 
to that which authorizes the making of all needful 
rules and regulations concerning the property of the 
United States, as the same had been practiced upon 
by the government.” 

It is, therefore, not in derogation of the learning 
of the great chief that we contend that the argument 
of Hamilton was the genesis of the opinion in Mc- 
Culloch v. Maryland, for Marshall, the historian, ad- 
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mits it himself in a history written years before the 
opinion was framed. That opinion enunciates that 
the Constitution does not profess to enumerate the 
means by which the powers it confers may be exe- 
cuted; nor does it prohibit the creation of a corpo- 
ration, if the existence of such a being be essential 
to the beneficial exercise of those powers. If the 
creation of a corporation appertains to sovereignty 
it pertains to the sovereignty of the Union as well 
as those of the States. They are each sovereign with 
respect to the objects committed to them, and 
neither sovereign with respect to the objects com- 
mitted to the other. The corporation being found to 
be a proper means, essential or helpful in carrying 
out this express power, it is comprehended as one of 
the subjects of legislation embraced in the legisla- 
tive program that Congress may make all laws which 
shall be necessary and proper for carrying into exe- 
cution the foregoing powers. 

The Chief Justice further contends that this pro- 
vision is made in a Constitution intended to endure 
for ages to come, and consequently to be adapted to 
the various crisis of human affairs. 

“To have prescribed the means by which govern- 
ment should in all future times execute its powers 
would have been to change entirely the ‘character of 
the instrument, and give it the properties of a legal 
code.” 

When the Constitution of the United States was 
framed the business of the country was generally 
done by natural persons. Of moneyed corporations, 
such as now control so much of it, there were at the 
close of 1787 less than thirty. Nine were incorpor- 
ated by Massachusetts, one by New York, four by 
Pennsylvania, two by Maryland, six by Virginia and 
three by South Carolina.1 

The subject of corporations was before the conven- 
tion which framed that instrument. In the case of 
Paul v. Virginia, 75 U. S. 168, Justice Field said 
that, 

“The power conferred upon Congress to regulate 
commerce includes as well commerce carried on by 
corporations as commerce carried on by individuals. 
At the time of the formation of the Constitution a 
large part of the commerce of the world was carried 
on by corporations. The East India Company, the 
Hudson Bay Company, the Hamburgh Company, the 
Levant Company, and the Virginia Company may be 
named among the many corporations then in exist- 
ence which acquired from the extent of their policy 
celebrity throughout the commercial world. This 
state of facts forbids the supposition that it was 
intended in the grant of power to Congress to ex- 
clude from its control commerce of corporations. The 
language of the grant makes no reference to the in- 
strumentalities by which commerce may be carried 
on; it is general and includes alike commerce by in- 


dividuals, partnerships, associations and corpora- 
tions.” 

Also, in providing as to the parties over whom the 
jurisdiction of the courts of the United States should 
extend, the convention refused to give any particular 
attention to private corporations. It had rejected, 
by a vote of eight States to three, a motion made by 
Madison to insert in the Constitution a grant of 
power to Congress to create corporations for certain 
purposes, preferring to have it embraced within the 
general section which included the power to make all 
necessary laws.1 There existed a general popular 
jealousy of such a mode of combining capital and 
concentrating power that the States had refused to 
charter but the few existing at that time. 

The author to whom I have heretofore referred as 
opposing the view that Congress had the power to 
create corporations, includes within his denial of 
such authority both interstate carriers as well as 
trading companies, but with the qualifying state- 
ment that “if any such power exists it is of very 
recent origin.” 

A few enactments of Congress creating corpora- 
tions, as interstate carriers, should be sufficient to 
establish the long acquiescence in Federal authority 
so to do, viz.: The act of March 3, 1829, by which 
was incorporated the Washington, Alexandria and 
Georgetown Steam Packet Company. 

The act of March 2, 1870, by which was incorpor- 
ated the Washington Mail Steamboat Company, to 
run a line of steamers between Washington and Nor- 
folk and other ports. 

The act of May 14, 1870, by which was incorpor- 
ated the Washington and Boston Steamship Com- 
pany. 

The acts of July 2, 1864, May 7, 1866, and July 1, 
1868, provided for the organization of the Northern 
Pacific Railroad Company. 

The Union Pacific Railway Company was organized 
under the acts of July 1, 1862, July 2, 1864, and 
March 3, 1865. 

The Atlantic and. Pacific Railroad Company was 
organized by the act of July 27, 1866. 

The Texas Pacific Railway Company by the act of 
March 3, 1871. 

As incident to the consideration of corporations by 
Congress, and the powers possessed by Congress to 
delegate to them its right of eminent domain, it may 
be said that in 1875, Hon. E. W. Kitridge, long a 
leading member of the Cincinnati bar, contended in 
the Supreme Court of the United States that no act 
of Congress had been passed for the exercise of the 
right of eminent domain, and urged that in taking 
real estate for Federal purposes resort would have 
to be had by the general government to private pur- 
chase or by appropriation under the authority of 
State laws in State tribunals. The answer of that 





1 From “2 Centuries Growth of American Law.” 





1 Elliott’s Debates, Vol. 5, 440, 543. 
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court was that the power was as inseparable from 
the Federal government as from the State govern- 
ment, That it was the offspring of political neces- 
sity, and could be used in the same manner by the 
general government, over the subjects committed to 
it as by the State over the subjects to which its sov- 
ereignty extends.1 

This would include the right to delegate such power 
to a corporation the same as might be done by the 
appropriate legislation by the general assemblies of 
the States. 

There is no longer any room for contention but that 
Congress has the power to create corporations as 
interstate carriers. That proposition could be main- 
tained without recourse to the commerce clause which 
we are alone considering. 

AS TO MERCANTILE OR TRADING CORPORATIONS. 

In the history of the establishment of Federal 
power to incorporate governmental agencies, it has 
been claimed that the advocates of the national sys- 
tem for the organization of private mercantile cor- 
porations find no assistance. 

It may be conceded that Congress has no power to 
create a manufacturing corporation which does not 

“engage in interstate commerce. Manufactory, in and 
of itself, is local and not interstate. The transporta- 
tion of manufactured articles becomes commerce the 
same as the transportation of natural products may 
become commerce. The proceedings of the convention 
in which the Constitution was framed clearly indi- 
cate the purpose to vest in the Federal government 
full control, not merely over traffic, but over all inter- 
communication between the colonies themselves, or 
either of them, and the outside world. The power 
which each constituent State had over its external 
commercial relations passed thereby to the Federal 
government. Madison held that the purpose was “ to 
empower Congress to legislate in all cases to which 
the separate States are incompetent, or, in which the 
harmony of the United States may be interrupted 
by the exercise of individual legislation.”1 This 
power was yielded by the States and vested in the 
general government, and was the power of each con- 
stituent State over its external relations. 

It was commerce itself which had the supreme con- 
sideration of the convention. The means or method 
employed for carrying commerce, and the instrumen- 
talities and forms of organization by which com- 
merce should be carried on, were merely incidental to 
the consideration of the main proposition which was 
incorporated in section 8 of Article 1. 

While both commerce and the postal service, in- 
eluding postoffices and postroads, are placed within 
the power of Congress, and while a Federal corpora- 
tion engaged as an interstate carrier can be sustained 
upon added grounds to those upon which we would 





1Kohl v. U. S., 91 U. 8. Rep. 367. 
12d Madison’s Papers, 859. 





sustain mercantile corporations engaged in inter- 
state commerce under Federal incorporation, yet the 
argument is none the less forceful to support the lat- 
ter corporation as distinguished from the former, 

The opinion in McCulloch v. Maryland is of strik- 
ing emphasis when applied to the question of the 
power of Congress to create interstate trading cor- 
porations, When, as in the foregoing language 
quoted, it becomes apparent that a corporation is a 
proper means or instrumentality to aid or carry out 
interstate commerce, the power to so create the same 
by proper legislation is plainly conferred. The well- 
known canon of Marshall is here appropriate: 

“Let the thing be legitimate, let it be within the 
scope of the Constitution, and all means which are 
appropriate, which are plainly adapted to that end, 
which are not prohibited, but consist with the letter 
and spirit of the Constitution, are constitutional.”! 

The following language from the same opinion 
would seem to exclude all doubt regarding the ques- 
tion: 

“That a corporation must be considered as a 
means not less usual, nor of higher dignity, nor more 
requiring a particular specification, than other 
means, has been sufficiently proved. If we look to the 
origin of corporations, to the manner in which they 
have been framed in that government from which we 
have derived most of our legal principles and ideas, 
or to the uses to which they have been applied, we 
find no reason to suppose that a Constitution, omit- 
ting, and wisely omitting, to enumerate all the means 
for carrying into execution the great powers vested 
in government, ought to have specified this. Had it 
been intended to grant this power as one which should 
be distinct and independent, to be exercised in any 
case whatever, it would have found a place among 
the enumerated powers of the government. But be- 
ing considered merely as a means, to be employed 
only for the purpose of carrying into execution the 
given powers, there could be no motive for particu- 
larly mentioning it.” 

The report of the House committee to whom was 
assigned this subject in the first session of the 59th 
Congress, sustained this power in report No. 2,491 
in the following language: 

“Corporations are created by the sovereign, 
whether the sovereign be the United States or a 
State. In this regard the power of Congress is 
limited, while the power of the State is unlimited. 
Whenever, under the Constitution, Congress can ex- 
ercise a power, Congress can create a corporation to 
carry that power into execution; and to the exclusion 
of the States create corporations in the District of 
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Columbia and all territory of the United States, and 
in all countries subject to the jurisdiction of the 
United States. Otherwise, all corporations 

are created by the States under the reserve power ot 
the States. At common law all public corporations 
are subject to the visitorial power of the Legislature, 
and all private corporations are subject to the visit- 
orial power of the courts. Congress has no visitorial 
over corporations created by a State.” 

If this be an accurate presentation of the law 
upon this question, and many eminent lawyers were 
members of this committee, it further sustains the 
position that as to all powers committed to Congress, 
to which a corporation might be a necessary or pro- 
per instrumentality or agency to carry that power 
into execution, it lies within the constitutional au- 
thority of Congress to create the same, 

Your attention is directed to the following quoted 
portion of that report: “Congress has no visitorial 
power over corporations created by a State.” If that 
be true, it furnishes abundant reason alone why Con- 
gress should create corporations for the purpose of 
interstate commerce. I submit it as a debatable ques- 
tion, whether Congress has visitorial power over cor- 
porations created by a State which are engaged in 
interstate commerce, although the contrary seems to 
be implied in Hale v. Henkel, 201 U. S. 

By the act of Congress, February 14, 1903, entitled 
“An act to establish the department of commerce 
and labor,” section 6 thereof provides for a bureau 
of corporations and a commissioner of corporations, 
as a branch of that department, in the following lan- 
guage: 

“That there shall be in the department of Com- 
merce and Labor a bureau to be called the Bureau of 
Corporations, and a commissioner of corporations 
who shall be the head of said bureau, to be appointed 
by the President, who shall receive a salary of five 
thousand dollars per annum. There shall also be in 
said bureau a deputy commissioner who shall receive 
a salary of three thousand five hundred dollars per 
annum, and who shall in the absence of the com- 
missioner act as, and perform the duties of, the com- 
missioner of corporations, and who shall also per- 
form such other duties as may be assigned to him 
by the Secretary of Commerce and Labor or by said 
commissioner. There shall also be in the said bureau 
a chief clerk and such special agents, clerks and other 
employees as may be authorized by law. 

“The said commissioner shall have power and au- 
thority to make, under the direction and control of 
the Secretary of Commerce and Labor, diligent in- 
vestigation into the organization, conduct and man- 
agement of the business of any corporation, joint 
stock company or corporate combination engaged in 
commerce among the several States and with foreign 
nations excepting common carriers subject to ‘An 
act to regulate commerce,’ approved February 4, 
1887, and to gather such information and data as 





will enable the President of the United States to 
make recommendations to Congress for legislation 
for the regulation of such commerce, and to report 
such data to the President from time to time as he 
shall require, and the information so obtained or as 
much thereof as the President may direct shall be 
made public. 

“In order to accomplish the purposes declared in 
the foregoing part of this section, the said commis- 
sioner shall have and exercise the same power and 
authority in respect to corporations, joint stock com- 
panies and combinations subject to the provisions 
hereof, as is conferred on the Interstate Commerce 
Commission in said ‘ Act to regulate commerce’ and 
the amendments thereto in respect to common car- 
riers so far as the same may be applicable, including 
the right to subpoena and compel the attendance and 
testimony of witnesses and the production of docu- 
mentary evidence and to administer oaths. All the 
requirements, obligations, liabilities and immunities 
imposed or conferred by said ‘ Act to regulate com- 
merce’ and by ‘ An act in relation to testimony be- 
fore the Interstate Commerce Commission,’ and so 
forth, approved February 11, 1893, supplemental to 
said ‘ Act to regulate commerce,’ shall also apply to 
all persons who may be subpoenaed to testify as wit- 
nesses or to produce documentary evidence in pursu- 
ance of the authority conferred by this section. 

“Tt shall also be the province and duty of said 
bureau, under the direction of the Secretary of Com- 
merce and Labor, to gather, compile, publish and 
supply useful information concerning corporations 
doing business within the limits of the United States 
as shall engage in interstate commerce or in com- 
merce between the United States and any foreign 
country, including corporations engaged in insur- 
ance, and to attend to such other duties as may be 
hereafter provided by law.” 

In the creation of the bureau of corporations, Con- 
gress recognized its right to create a commissioner 
with authority to investigate the organization, con- 
duct and management of the business of any corpo- 
ration engaged in commerce among the several States, 
reserving from the jurisdiction of the commissioner 
all common carriers, for the reason that they were 
embraced in the interstate commerce act of Febru- 
ary 4, 1887. Equal power is conferred upon the com- 
missioner of corporations with regard to private cor- 
porations engaged in interstate commerce as is con- 
ferred upon the Interstate Commerce Commission 
with regard to common carriers. This evidences the 
view of Congress, at least in part, regarding its 
power over corporations created by States and en- 
gaged in commerce between the States. Its right to 
investigate into the “ organization, conduct and man- 
agement of any corporation,” savors very strongly 
of visitorial powers. The bureau and commissioner 
of corporations have no power under this act to regu- 
late such corporations, but their authority seems to 
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be limited to that of gathering “such information 
and data as will enable the President of the United 
States to make recommendations to Congress for 
legislation for the regulation of such commerce.” 
These powers should be enlarged, as hereafter shown. 


II. 

Has Congress power to deny to the States the crea- 
tion of corporations that shall engage in interstate 
commerce or to prescribe that such corporations, if 
eteated by the States, must comply with the requi- 
sites of a Federal license system? 

If the proposition be successfully maintained that 
Congress has the right to incorporate companies to 
engage in interstate commerce, it would seem to fol- 
low as a necessary corollary that it has the author- 
ity, if desired, to prohibit the States from doing so. 

There is no division of authority between the States 
“to regulate commerce.” Such authority is vested in 
Congress alone. It does not permit the States to 
enact legislation that will in any degree hinder, in- 
terfere with or destroy such commerce. 

Hamilton’s view was that the government of the 
Union is empowered to pass all laws, and to make 
all regulations, which have relation to the objects 
committed to its charge. This must be true if the 
Constitution, in the language of Marshall, “be not a 
splendid bauble.” 

The exclusiveness of the jurisdiction of Congress 
over the interstate commerce is most strongly set 
forth in Gibbons v. Ogden.1 This has justly been 
considered to be one of the greatest of Marshall’s 
opinions. The arguments presented were by the fore- 
most lawyers of the country. Daniel Webster and 
Attorney-General William Wirt appeared for the ap- 
pellant, Thomas J. Oakley and Robert Emmett ap- 
peared for the respondent. The question involved 
was the constitutionality of an act of the General 
Assembly of New York giving to Messrs. Livingston 
and Fulton and their assigns the exclusive right for 
a term of years to navigate the waters of that State 
by steamboats. In Webster’s argument the follow- 
ing propositions were announced -and sustained by 
the opinion of the learned Chief Justice: 

“Some powers are holden to be exclusive in Con- 
gress, from the use of exclusive words in the grant; 
others, from the prohibition of the States to exercise 
similar powers; and others, again, from the nature 
of the powers themselves. It has been by this mode 
of reasoning that the court has adjudicated on many 
important questions, and the same mode is proper 
here. And as some powers have been holden ex- 
clusive, and others not so, under the same form of 
expression, from the nature of the different powers 
respectively; so, where the power, on any one sub- 
ject is given in general words, like the powers to 
regulate commerce, the true method of construction 


would be, to consider of what parts the grant is com- 
posed, and which of those, from the nature of the 
thing, ought to be considered exclusive.” 

The power of commercial regulation, it was held, 
as a whole, incapable of division, and therefore ex- 
clusive of a like power in a co-ordinate sovereignty. 

In the body of the opinion! the Chief Justice used 
the following language: 

“Tt has been contended by the counsel for the 
appellant, that as the word to ‘ regulate’ implies in 
its nature, full power over the thing to be regulated, 
it excludes, necessarily, the action of all others that 
would perform the same operation on the same 
thing. That regulation is designed for the entire 
result, applying to those parts which remain as they 
were as well as to those which are altered. It pro- 
duces a uniform whole, which is as much disturbed 
and deranged by changing what the regulating 
power designs to leave untouched, as that on which 
it has operated. There is great force in this argu- 
ment, and the court is not satisfied that it has been 
refuted.” (Pages 199-209.) 

In the opinion Mr. Justice Johnson concurred, 
using the following language: 

“The power of a sovereign State over commerce, 
therefore, amounts to nothing more than a power to 
limit and restrain it at pleasure. And since the 
power to prescribe the limits to its freedom neces- 
sarily implies the power to determine what shall re- 
main unrestrained, it follows, that the power must 
be exclusive; it can reside but in one potentate; and 
hence, the grant of this power carries with it the 
whole subject, leaving nothing for the State to act 
upon.” (Page 227.) 

The argument of Webster, the opinion of the Chief 
Justice, and the concurring opinion of Justice John- 
son, all emphasize that the power to regulate com- 
merce implies in its nature full and exclusive power 
thereover and excludes the action of all other sov- 
ereignties, governments or persons that would at- 
tempt in any manner to regulate the same. The pro- 
position plainly apparent is, that if necessary for 
the regulation of commerce, and to provide equal op- 
portunities for all to engage therein, the power 
abides in Congress to create corporations as instru- 
mentalities therefor, and to deny to the States the 
right to create the same;:and there is no constitu- 
tional reason why each and every State can not be 
excluded from the creation of corporations of this 
nature the same as they could be excluded from in 
any manner regulating commerce between States. 

As heretofore shown, when the government of the 
Union was brought into existence it found a system 
existing, whereby the thirteen sovereign States were 
engaged, under appropriate legislation, in creating 
corporations for various purposes. Among other pur- 
poses were mercantile and trading pursuits. These, 
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as heretofore shown, were not limited in their sphere 
of operations to the respective States creating them, 
but carried on their pursuits, practices and com- 
merce between the States and even with foreign na- 
tions. The failure of Congress to adopt any measure 
looking toward a denial of the right in the States to 
create such corporations does not argue the inability 
or lack of authority in Congress so to do. It has 
left this subject with the States permissibly, until it 
should think proper to interpose. This could not 
operate as an acknowledgment on the part of Con- 
gress that a State may rightfully regulate commerce, 
or that it could continue to exercise the authority 
to create corporations to engage in a Federal pur- 
pose after Congress had denied the right so to do. 
The power so exercised is very similar to that an- 
nounced by the Supreme Court of the United States, 
of the power of the States to enact and enforce quar- 
antine laws for the safety and protection of the 
health of their inhabitants.1 
In that case the court said: 


“The power exists (in the States) until Congress 
has acted, to incidentally regulate by health and 
quarantine laws, even though interstate and foreign 
commerce is affected. When Congress has acted the 
legislation thus provided for by the States becomes 
null and void.” 


Again it was said by the great chief in Gibbons v. 
Ogden, as pertinent to this question: 

“It is obvious that the government of the Union, 
in the exercise of its express powers, that, for ex- 
ample, of regulating commerce with foreign nations 
and among the States, may use means that may also 
be employed by a State in the exercise of its ac- 
knowledged powers; that, for example, of regulating 
commerce within the State. If Congress license ves- 
sels to sail from one port to another in the same 
State, the act is supposed to be necessarily incidental 
to the power expressly granted to Congress, and im- 
plies no claim of a direct power to regulate the purely 
internal commerce of a State, or to act directly, on 
its system of police. So, jf a State, in passing laws 
on subjects acknowledged to be within its control, 
and with a view to those subjects, shall adopt a 
measure of the same character with one which Con- 
gress may adopt, it does not derive its authority 
from the particular power which has been granted, 
but from some other which remains with the State, 
and may be executed by the same means. All expe- 
rience shows that the same measures, or measures 
searcely distinguishable from each other, may flow 
from distinct powers; but this does not prove that 
the powers themselves are identical. Although 
the means used in their execution may sometimes ap- 
proach each other so nearly as to be confounded, 





1Compagnie Francaise, etc., v. Board of Health, 
186 U. S. 380. , 





Gaeta ‘other situations in which they are suffi- 
ciently distinct to establish their individuality.” 

There is as manifest inconsistency in leaving the 
power to create corporations, which may engage in 
interstate commerce, to be exercised by the States, 
as there would be in leaving to them the effective 
powers by which “the general defense” is to be 
provided for. To approach the proposition from an- 
other point of view, we have as an existing law upon 
the statute books of this State, statutes authorizing 
banks to issue, having authority to issue “ bonds, 
notes and bills payable to bearer or payable to or- 
der” to circulate as money. Congress imposed a 
tax upon such circulation which left the power still 
unchallenged but made it unprofitable for banks of 
that character to any longer operate under such 
franchise. It drove from circulation all “ wild cat” 
currency, and supplanted it with a currency that can 
say, in the language of Colonel Ingersoll, “I know 
that my Redeemer liveth.” Does any one deny the 
power or authority of Congress to enact similar legis- 
lation with regard to “wild cat” corporations en- 
gaged in interstate commerce? 

It has been urged, as it was urged in the case of 
the incorporation of the Bank of the United States, 
that it was the intention of Congress to leave the 
organization of trading or commercial companies ex- 
clusively with the States,! and that the fathers never 
intended that Congress should have the power to 
create such companies. This would deprive the gen- 
eral government of using the corporation as an in- 
strumentality in interstate commerce unless it left 
the creation thereof with the States, and thereby 
make the general government dependent’ upon the 
State government for the agency most beneficial to 
such commerce. It seems to me that the answer that 
Marshall has given to this proposition in McCulloch 
v. Maryland, in its essence and in its potentiality, 
must be regarded as the climax of pure reasoning. 

“To impose on it (the Federal government) the 
necessity of resorting to means it could not control, 
which another government (the States) may furnish 
or withhold, would render its course precarious, the 
result of its measures uncertain, and create a depen- 
dency on other governments which might disappoint 
its most important designs and is incompatible with 
the language of the Constitution.” 

Aud further, speaking of what he considered the 
view of the authors of the Federalist as to the su- 
premacy of the general government, said: 

“Had the authors of those excellent essays been 
asked whether they contended for t!at construction 
of the Constitution which would place within the 


-reach of the State those measures which the govern- 


ment might adopt for the execution of its powers, no 
man who has read their instructive pages will hesi- 
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tate to admit that their answer must have been in 
the negative.” 
III. 

The results to be obtained by the adoption of either 
a Federal incorporation act or Federal license plan. 

If the proposition as to the power of Congress has 
been established the remainder becomes a mere ques- 
tion of expediency. This brings us to the considera- 
tion of corporate control of interstate commerce and 
the inability of the individual States to effectively 
regulate such corporations. Vices have grown up at- 
tendant upon such corporations, which are undoubt- 
edly a burden upon commerce, and in the attempted 
regulation of these creatures of other State govern- 
ments than our own State, we are met with the de- 
nial of right to forbid them to do business within 
our borders, because such right would be an inter- 
ference with interstate commerce, which is beyond 
the jurisdiction of the State to control. They thus 
shield themselves under the commerce laws from the 
process of the State other than the one creating them, 
and override the boundaries of States with greater 
privileges than are conceded to domestie corpora- 
tions. 

The President, in his speech delivered at Harris- 
burg on the 4th of last October, speaking of certain 
evils of this character, expressed the following 
view: 

“Tn some cases this governmental action must be 
exercised in the several States. In yet others it has 
become increasingly evident that no efficient State 
action is possible, and that we need, through execu- 
tive action, through legislation and through judicial 
interpretation, a construction of law to increase the 
power of the Federal government.” 

I would not summon to our assistance “ judicial 
interpretation and construction of law” in order to 
increase the power of the Federal government, but I 
would rely entirely upon the legislative branch, 
which, in its true relation to government, must al- 
ways be the source and measure of power. 

The conspicuous features of the corporations: of 
which I speak are these: over-capitalization, lack of 
publicity of operation, discrimination in prices to de- 
stroy competition, insufficient personal responsibility 
of officers who direct the corporate management, ten- 
dency to monopoly and lack of appreciation in their 
management of their true relations to the people for 
whose benefit they are permitted to exist. 

Excessive capitalization is the greatest of these 
evils, it is the possibility of it that furnishes the 
temptations and opportunities for most of the others. 
Over-capitalization does not necessarily mean large 
capitalization or capitalization adequate for the 
greatest undertaking. It is the imposition upon an 
undertaking of a liability without corresponding as- 
sets to represent it. Therefore, over-capitalization is 
a fraud upon those who contribute the real capital, 
either originally or by purchase, and the efforts to 





realize dividends thereon from operations is a fraud- 
ulent imposition of a burden upon commerce in which 
they are engaged. 

When a property is capitalized at ten times its 
value and sold to the public, it is rational to suppose 
that its purchasers will exert every effort to keep its 
earnings up to the basis of its capitalization. The 
over-capitalized securities entering into the general 
budget of the country are bought and sold, rise and 
fall, and they fluctuate between wider ranges, and 
are more sensitive in proportion as they are removed 
from real values, and are liable to be storm centers 
of financial disturbances of far-reaching consequence. 
They also, in the same proportion, increase the temp- 
tation to mismanagement and manipulation by cor- 
porate administrators. 

Corporations depending upon any statutory law 
for their existence or privileges, trading between the 
States, should thus be required by some Federal sys- 
tem to do business in each State and locality upon 
precisely the same terms and conditions. There 
should be no discrimination in prices, in preferences 
or in service. 

Such corporations could be and should be com- 
pelled to keep the avenues of commerce free and open 
to all upon the same terms and to observe the law 
against stifling competition. Those corporations 
upon which the people depend for the necessaries of 
life should be required to conduct their business so 
as to regularly and reasonably supply the public 
needs. They could by such Federal system be made 
subject to visitorial supervision and compelled to 
yield full and accurate information as to their 
operations. These should be made regularly at rea- 
sonable intervals, as now required of national banks. 
Secrecy in the conduct and results of operations be- 
ing unfair to the minority or the non-managing 
stockholders, should be prohibited by law. 

The President, in his Decoration Day address at 
Indianapolis, demanded that more ample power be 
vested in the Interstate Commerce Commission or 
other Federal body, and what he has said with regard 
to the railways doing an interstate business is like- 
wise true with regard to the corporations engaged in 
interstate commerce: 

“There must be vested in the Federal government 
a full power of supervision and control] over the 
railways doing interstate business; a power in many 
respects analogous to and as complete as that the 
government exercises over the national banks. It 
must possess the power to exercise supervision over 
the future issuance of stocks and bonds, either 


through a national incorporation (which I should 
prefer) or in some similar fashion, such supervision 
to include the frank publicity of everything which 
would-be investors and the public at large have a 
right to know. The Federal government will thus be 
able to prevent all over-capitalization in the future; 
to prevent any man hereafter from plundering others 
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by loading railway properties with obligations and 
pocketing the money instead of spending it in im- 
provements and in legitimate corporate purposes; and 
any man acting in such fashion should be held to a 
criminal accountability. It should be declared con- 
trary to public policy henceforth to allow railroads 
to devote their capital to anything but the transpor- 
tation business, certainly not to the hazards of specu- 
lation. For the very reason that we desire to favor 
the honest railroad manager, we should seek to dis- 
courage the activities of the man whose only concern 
with railroads is to manipulate their stocks. The 
business of railroad organization and management 
should be kept entirely distinct from investment or 
brokerage business, especially of the speculative type, 
and the credit and property of the corporation should 
be devoted to the extension and betterment of its 
railroads, and to the development of the country 
naturally tributary to the lines. These principles 
are fundamental.” 

As evidence that this power is being rapidly as- 
sumed as to common carriers, the proceedings of the 
Interstate Commerce Commission advise us that it 
has promulgated a uniform system of accounts which 
must be observed by railroads. It will go into effect 
July 1 and after that time monthly reports must be 
filed by the railroads. The system was prepared by 
Henry C. Adams, statistician for the commission, 
who has devoted many months to the work. Every 
carrier has been notified from time to time of the 
progress of the work, and no question has been de- 
cided without first requesting of every carrier its 
views. The significant feature is that the accounting 
officer of each railroad company is made personally 
responsible for the application of the rules of ac- 
counting promulgated by the commission. This is 
regarded by the commission as the most important 
step that the Federal government has ever under- 
taken in the development of administrative supervi- 
sion over a quasi public business like that of rail- 
ways. The care with which the work is done may 
be anticipated by the statement that the allowance 
of claims under the rule will be an accounting in- 
stead of a traffic matter, and it will rest with the 
chief accounting officer to see that no rebates are 
paid under the guise of claims, or himself become 
amenable to penalties. Under the new method of 
bookkeeping the investor and the shipper will be 
able to know exactly how the revenue of every rail- 
road is earned and expended, and will be able to com- 
pare the methods and efficiency of the different rail- 
roads. Confidence of the investor will be strength- 
ened in the properly managed roads and those that 
are improperly managed will soon lose cast with the 
investing capitalist. 

Senator Knox, in his address before the Yale law 
class, June 25, sounded a prophetic note upon this 
subject. He said: 

“ Abnormal conditions in commercial intercourse 





by monopolies, preferential service, rebates and the 
like, destroy the normal operations. of commerce and 
create the demand for Federal regulation to restore 
the rule of freedom and equality.” 

This applies to the private corporations, and the 
power of Congress over them, equally as forceful as 
to that of common carriers. 

The recent case of Hale v. Henkel, decided at the 
October Term, 1905, by the Supreme Court of the 
United States! involved the power of Congress to 
compel Hale to appear before the grand jury and 
give evidence in a Federal court against the Ameri- 
ean Tobacco Company and others. He denied the 
power so to do, and asserted immunity on behalf of 
the corporation, created by the State of New Jersey. 
The court said, by Mr. Justice Brown: 

“Tt is true that the corporation in this case was 
chartered under the laws of New Jersey, and that 
it receives its franchise from the Legislature of that 
State; but such franchises, so far as they involve 
questions of interstate commerce, must also be exer- 
cised in subordination to the power of Congress to 
regulate such commerce and in respect to this the 
general government may also assert a sovereign au- 
thority to ascertain whether such franchises have 
been exercised in a lawful manner, with a due re- 
gard to its own laws. Being subject to this dual 
sovereignty, the general government possesses the 
same right to see that its own laws are respected as 
the State would have with respect to the special 
franchises vested in it by the laws of the State. The 
powers of the general government in this particular 
in the vindication of its own laws, are the same as 
if the corporation had been created by an act of 
Congress.” 

It is, therefore, apparent that this ery of unconsti- 
tutional centralization does not come from those who 
have read with unprejudiced minds the judicial his- 
tory of their country. 

Congress, by the adoption of such measure, would 
not assume a power that has not been delegated to it, 
but by its failure to adopt some proper measure for 
incorporating companies engaged in interstate com- 
merce, it has permitted the States to wield this na- 
tional power against their sister States, to their 
detriment and the detriment of honest commerce be-~ 
tween States. 

It seems, from the study of the commerce clause, 
that men have been more tenacious of their indus- 
trial and commercial rights than of their political 
rights. Free and equal opportunity with their fellow 
men to acquire, possess and hold property, is, I re- 
gret to say, prized above those rights which are 
purely political. If men possess these rights they 
will generally be peaceful, if not content, under any 
reasonable system or form of government. If these 
rights had been protected from usurpation the Revo- 
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lution might have been delayed another century. It 
may be that this strange inconsistency has caused 
us, as a nation of traders and builders, to more 
closely analyze the power of government in relation 
to commerce, than in relation to the individual, and 
to expand it in its construction to meet and over- 
throw certain evils permitted by the States, and thus 
use the strength of the national arm to protect and 
foster equal opportunity in our commercial relations. 
When these have been assured unto us, it may be 
that in time to come the same close investigation of 
this wonderful instrument will disclose to us some 
latent principle thereof whereby to protect society 
and to make American manhood, womanhood and 
childhood the particular care of a fostering and, if 
you please, a paternal government. 


In closing, permit me to use the words of Rous- 
seau, that “I feel happy whenever I meditate on 
governments, always to discover in my researches 
new reasons for loving that of my own country.” 





:0: 
‘ } 
The Constitutionality of Larceny from the 
Person of an Unknown Person. 


Larceny from the person is the offense of privately 
stealing from a man’s person, as by picking his 
pocket without his knowledge, or, as it is expressed 
in the statute, “privily and fraudulently,” is the 
other species of compound larceny not amounting to 
robbery, because not accompanied by force and vio- 
lence. Also, a larceny from the person committed 
openly and violently, yet under circumstances not 
amounting to robbery, is another instance of com- 
pound larceny, recognized and punished by the sta- 
tute. With respect to these two kinds of larceny 
from the person, it is said that any sort of secret or 
sudden taking from the person, without putting him 
in fear, and without terror or open violence, seems 
within the statute, though some small force be used 
by the thief to possess himself of the property, pro- 
vided there be no “ resistance” by the owner or in- 
jury to his person, and the circumstances of the case 
show, that the things were taken, not so much 
against, and without the consent of the owner. 2 
East P. C. 701-702; 7 M. R. 242; Com. v. Humph- 
ries. 

The following are some of the cases probably con- 
templated by the framers of the statute: Snatching 
the hat from the head of a person walking in the 
street; snatching a bundle or umbrella from the 
hands of a woman and running away with it; taking 
a person’s watch out of his pocket while sleeping, 
by which the owner was waked, ete. In all these 
cases a degree of force must have been used, but the 
taking was rather by means of the surprise or slight 
of hand than by open violence and terror. And it is 
said that this species of larceny seems to form a 





middle case between privately stealing from the 
person and a taking by open force and violence. 2 
East. P. C. 702-703; 1 Leach, 224; Baker’s case. 

Art. 6, Amendments U. 8S. Constitution: “In all 
criminal cases, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury of the 
State and district wherein the crime shall have been 
committed, which district shall have been previously 
ascertained by law, and to be informed of the nature 
and cause of the accusation; to be confronted with 
the witnesses against him; to have compulsory pro- 
cess for obtaining witnesses in his favor, and to have 
the assistance of counsel for his defense.” 

Article 12, Mass. Bill of Rights: “No subject 
shall be held to answer for any crimes or offense, 
until the same is fully and plainly, substantially 
and formally, described to him; or be compelled to 
accuse, or furnish evidence against himself. And 
every subject shall have a right to produce all proofs 
that may be favorable to him; to meet the witness 
against him face to face, and to be fully heard in his 
defense by himself, or his counsel, at his election. 
And no subject shall be arrested, imprisoned, des- 
poiled or deprived of his property, immunities, or 
privileges, put out of the protection of the law, ex- 
iled, or deprived of his life, liberty, or estate, but 
by the judgment of his peers, or the law of the 
land. And the legislature shall not make any law 
that shall subject any person to a capital or infam- 
ous punishment, excepting for the government of the 
army and navy, without trial by jury.” 

Article 13: “In criminal prosecutions, the verifi- 
cation of facts, in the vicinity where they happen, 
is one of the greatest securities of the life, liberty 
and property of the citizen. 

There are certain facts that tell their own story. 
A footprint on a sheet of virgin snow needs no in- 
terpreters to tell us that some one has passed that 
way. We are living in an age of exaggeration, and 
every little town in America has its “ five hundred 
dollar” millionaires. Every thief arrested is a 
professional, and a policeman must convict, regard- 
less of truth, honor, or principle, in order that a 
conviction may be a stepping-stone to future ad- 
vancement. The unknown man is a myth; he don’t 
exist. The police find it more convenient to say, 
“T saw that man with his hand in an unknown 
man’s pocket.” The unknown man cannot face him, 
because he is not in existence, and instead of a truth- 
ful complaint for vagrancy, we have a conviction for 
stealing from an unknown (7?) individual, The rea- 
son for this procedure is quite obvious: the thief 
cannot take the witness stand and the police story, 
with all its fabrication, goes uncontradicted. One- 
half of the crime in our country is the result of evi- 
dence manufactured by police, and the world is in- 
different to this abuse and unprincipled procedure. 
When a man is arrested he is brought to police head- 
quarters, and greeted with this salutation by police 
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who never saw him: “Hello, Vic. At your old 
game again? I knew you when I rapped to you.” 
Then there are undetected crimes on the calendar, 
and a victim must be found, so as to cover up police 
inefficiency. Pockets picked a year ago, breaks two 
or three years old, and instead of the punishment 
fitting the crime, the police fix crimes, and fasten 
them upon unfortunates who never committed them, 
and in this way the public are fooled, the real cul- 
prits escape, and the prisons are filled with unfor- 
tunates who ought to be in asylums instead of jails 
and penitentiaries. 

Let us now consider the constitutionality of “ lar- 
ceny from the person of an unknown person.” The 
United States Constitution demands that a man 
shall be confronted with the witnesses against him, 
and that must mean the complainant. Then, again, 
the Massachusetts Bill of Rights demands that a 
man shall meet his witnesses face to face. Who 
does this mean, if it does not mean the complainant, 
the person who is robbed? And again, how can any 
man or judge say that any property was taken 
“against the will of an unknown person,” when that 
is a fact peculiarly within the knowledge of such un- 
known man, and to which he alone can testify. Then 
again, how can any one say that an unknown person 
has any property in anything? And, for another rea- 
son, the corpus delicti of the crime is never proven 
in any case of any larceny from the person of an 
unknown person. 

Our object is to call attention to an abuse which 
is growing in our treatment of those only suspected 
of crime. I reversing the conviction of a young 
man, Judge CALHOUN of the Mississippi Supreme 
Court describes the miserable thing that demands 
our attention in the following words: 

“The chief of police testified that the accused 
made him a ‘free and voluntary’ statement. The 
circumstances under which he made it were these: 
There was what was known as a ‘sweat box’ in the 
place of confinement. This was an apartment about 
five or six feet one way and about eight feet an- 
other. It was kept entirely dark. For fear some 
stray ray of light or breath of air might enter with- 
out special invitation, the small cracks were care- 
fully blanketed. .The prisoner was allowed no com- 
munication whatever with human beings, Occasion- 
ally the officer who had put him there would appear 
and interrogate him about the crime charged against 
him. To the credit of our advanced civilization and 
humanity, it must be said that neither the thumb- 
screw nor the wooden boot was used to extort a 
confession. The efficacy of the sweat box was the 
sole reliance. This, with the hot weather of summer, 
and the fact that the prisoner was not provided with 
sole-leather lungs, finally, after ‘several days’ of 
absolute denial, accomplished the purpose of elicit- 
ing a ‘free and voluntary’ confession. The officer 
says, ‘We put them in there [the sweat box] when 





they don’t tell me what I think they ought to.’ De 
fendant, unless demented, understood that the state- 
ment wanted was confession, and that this meant 
release from this ‘ black hole of Calcutta.’ ” 

If this were an isolated case it would deserve only 
contempt. It is not an isolated case. It is a speci- 
men of a system. We recall the case of Jones in 
the Patrick case in New York city. No one outside 
the police station knows how near to insanity he 
was driven by the “ third degree.” In the city where 
the words are written it has been repeatedly stated 
by the daily press, and never officially denied, that 
the “sweat box,” or “third degree” has been re- 
duced to a science, and that the police rarely fail to 
get from a suspected man what they want. Those 
who are familiar with the history of torture know 
what countless men and women have “ confessed” to 
crimes which they never committed, under the aw- 
ful strain to which they were subjected. Prince Kro- 
potkin, in his “ Memoirs,” tells of his tremendous 
battle of reason in a Russian dungeon. The story 
sends a chill through the nerves of the reader. The 
sweat box victims are not Kropotkins in will or 
mind. They are usually defectives, weak in mind or 
will. Under the horrible treatment to which they 
are subjected it is doubtful if many of them could 
hold out long even if innocent. It is a terrible sys- 
tem which involves the possibility of “ confession,” 
or insanity, for an innocent man. We are aware of 
the difliculties of convictions in many cases. Also of 
the necessity of confession, sometimes. But the bribed 
witness is no witness, and a tortured witness is 
worse than a bribed witness. Whatever the alterna- 
tive it is a return to savagery to convict any man 
on testimony which is the product of sweat box 
methods. It is a growing evil. Every vestige of it 
should be banished by law. Use of it should be suf- 
ficient cause for removal from office. It involves the 
possibility of the gravest miscarriage of justice. It 
educates its victims, innocent or guilty, to hatred 
of society. It breeds the crimes it seeks to prevent. 
It has no place or function in the economy of a 
civilized society. It should be retired to museums 
along with rack and thumbscrews. Out with it! 
Let us begin to reform criminals by ending this 
crime against them and against justice. For hu- 
manity’s sake let us set evil doers at least a decent 
example of the rights of others, and cease to prac- 
tice upon those not yet convicted of crime, modified 
forms of the physical torture but intensified forms 
of the mental torture which thugs and burglars use 
to extort from their victims the key to the safe, or 
the combination of the vault where the loot is 
locked. 

Identification of unfortunates by having an indi- 
vidual look over pictures in a rogue’s gallery, and 
then go on the witness stand and identify, posi- 
tively, an unfortunate individual, and subject him 
to a long term of imprisonment, is an abuse which 
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courts should no longer tolerate. No man can truth- 
fully identified anyone from photographs, but the un- 
fortunate picked out, even innocent, cannot go upon 
the witness stand and refute the charge against him. 
It is a notorious fact that in every large city in 
America a person charged with crime, if he pos- 
sess sufficient funds, will never be subjected to a 
day’s imprisonment. “People without funds and 
charged with the commission of a crime” ought to 
be jailed, because the guardians of our safety realize 
that a good thief will bring grist to their mill. 

This is constructive criminality in its worst form, 
and allows vital facts in a criminal case to be proved 
by the worst kind of secondary evidence, and by im- 
plication and intendment. No amount of cross-ex- 
amination can contradict or shake the testimony of 
an officer who is a consummate villian and a design- 
ing knave. This kind of procedure is anarchy in its 
worst form, and the sooner statutes are passed pro- 
hibiting complaints. for “larceny from the person 
of an unknown,” then the lives, liberty and property 
of our citizens will be secure from unscrupulous and 
designing individuals who pollute and profane the 
sacred fountains of justice. 

JOSEPH M. SULLIVAN, LL. B., 
of the Suffolk (Mass.) Bar. 
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The Constitution and Obscenity Postal Laws. 


[By Theodore Schroeder, Legal Counsellor to the 
Medico-Legal Society and to the Free Speech 
League, 63 E. 59th St., New York City.] 


For nearly half a century our post-office censorship 
over literature has existed, and now I am going to 
state briefly the syllabus of an argument for its ju- 
- dicial annulment. This will be followed by a review 
of all decisions of the Supreme Court referring to the 
constitutionality of these laws, to show that every 
question which I am about to raise is still an open 
one. That such a law could have been enforced 
vigorously for near half a century, without having 
its constitutionality seriously questioned is as un- 
usual as are the factors to which the Constitution 
must be applied ‘in order to reach the result. The 
problems here involved are difficult of solution to 
those who are not trained specialists in psychology 
and especially in sexual psychology. In the conclud- 
ing paragraphs I will briefly suggest how in this 
general ignorance of such matters, and in the psy- 
chology of modesty, we may find an explanation for 
this long silence, and acquiescence. 

In my humble opinion, the postal laws against ob- 
scene literature are unconstitutional for each of the 
following reasons: 

1. Because not within any expressed or implied 
power of Congress to enact. 








Syllabus of the argument: Oongress having ex- 
pressed power to establish post offices and post roads, 
it also has the implied power to pass all laws 
“mecessary and proper” for the execution of the 
power to establish post offices and post roads. The 
right to create a postal system implies the right to 
determine the gross physical, but not intellectual, 
characteristics of that which shall be carried or ex- 
eluded. It also implies the right to preclude the use 
of the mails as an essential element in the commis- 
sion of a crime otherwise commitable and over 
which Congress has jurisdiction (such as a fraud 
and gambling) within the geographical limits of its 
power. But it is claimed that the power of Congress 
is limited to the use of means which are a direct 
mode of executing the power to establish post offices 
and post roads, and it cannot, under the pretense of 
regulating the mails, accomplish objects which the 
Constitution does not commit to the care of Congress. 
Such an unconstitutional object is the effort of Con- 
gress, under the pretext of regulating the mails, to 
control the psycho-sexual condition of postal 
patrons. 


A differential test of mail matter, based upon the 
opinions transmitted through the mails, or the psy- 
chological tendencies of such opinions upon the ad- 
dressee of the mails, or a differential test based upon 
an idea which is not actually transmitted, but is 
suggested by one that is transmitted, bears no con- 
ceivable relation to the establishment of post offices 
or post roads for the transmission of physical matter 
only. Such psychologic test cannot become material 
until Congress has authority to establish and regu- 
late a system of telepathic communication. 

Our Constitution precludes the construction of 
mere psychological crimes. The creation of offenses 
which are based only upon ideas, such as were once 
punished as constructive treason, witchcraft and 
heresy, either religious or ethical, and all kindred 
psychological or constructive crimes are prohibited. 
“The doctrine is fundamental in English and 
American law, that there can be no constructive of- 
fenses.” All punishable crimes must be based upon 
demonstrable and ascertained, or imminent material 
injury to some one, The present postal law against 
“ obscene” literature does not predicate crime upon 
any actual injury, but solely upon a speculation as 
to the problematical psychological tendency upon a 
hypothetical person, of that which is sent through 
the mails. Congress has no power to predicate crime 
upon such psychologic factors of mere specula- 
tive and potential existence, and a conviction under 
such enactment is also a nullity as being without 
due process of law. 

The statute is also void because by it Congress has 
exceeded its power in this that in effect it has as- 
sumed to delegate to the court or jury, or both, as 
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the case may be, not merely whether or not the de- 
fendant has committed the acts prohibited by the 
letter of the statute and as charged in the indict- 
ment, but also its legislative power to declare by 
standards of judgment not made certain by statute 
or science, whether or not such an undisputed act 
shall or shall not constitute a crime under the laws 
of the land, and Congress has not the power, either 
directly, or indirectly through the uncertainty of its 
enactment, to delegate to courts or juries its legisla- 
tive discretion to determine what shall and what 
shall not be criminal, nor by what tests it is to be 
judged. 

2. The postal laws against “obscene” literature 
are void under the constitutional prohibition against 
the abridgement of freedom of speech and press. 

Syllabus of the argument: This constitutional 
provision is violated whenever there is an artificial 
legislative destruction or abridgement of the great- 
est liberty consistant with an equality of liberty, in 
the use of the printed page as a means of dissemi- 
nating ideas of conflicting tendency. The use of 
printing is but an extended form of speech. Freedom 
of speech and press is abridged whenever natural op- 
portunity is in any respect denied or when by legis- 
lative enactment there is created an artificial ine- 
quality of opportunity, by a discrimination accord- 
ing to the subject matter discussed, or a discrimina- 
tion as between different tendencies in the different 
treatment of the same subject matter, or according 
to differences of literary style in expressing the same 
thought. All this is now accomplished under cb- 
scenity laws as at present administered. 

3. The “ obscenity ” laws violate the constitutional 
guarantee of “due process of law.” 

Syllabus of the argument: The statute furnishes 
no standard or test by which to differentiate what 
book is obscene from that which is not, because of 
which fact the definition of the crime is uncertain. 
Furthermore, it is a demonstrable fact of science 
that obscenity and indecency are not sense-perceived 
qualities of a book, but are solely and exclusively a 
condition or effect in the reading mind. This is evi- 
denced in the result that it has been, and always will 
be impossible to state a definition or test of obscen- 
ity in terms of the qualities of a book, or such a one 
that, solely by applying the test to any given book, 
accuracy and uniformity of result must follow, no 
matter who applies the test, nor such that, when 
there is no dispute about any physical fact of pres- 
ent or past existence any man may know in ad- 
vance of a trial and verdict, solely from reading the 
statute, what the verdict must be as to the obscen- 
ity, and consequent criminality, of every given book. 
Neither the statute, nor the judicial test of obscen- 
ity or indecency, furnish any certain advance infor- 
mation as to what must be the verdict of a jury 
upon the speculative problem of the psychologic ef- 





fect of a given book, upon an undescribed hypo 
thetical reader. Their verdict is, therefore, not ac- 
cording to the letter of any general law, but accord- 
ing to their whim, caprice and prejudices, or varying 
personal experiences and different degrees of sexual 
hyperaestheticism and varying kind and quality of 
intelligence upon the subject of sexual psychology. 
In consequence, every such verdict is according to a 
test of obscenity personal to the court or jury in 
such a case, and binding upon no other court or jury 
and not according to any general law or uniform 
rule. One of the reasons underlying this uncertainty 
is the fact that “obscenity” is not a quality inher- 
ent in a book or picture, but wholly and exclusively 
a contribution of the contemplating mind, and hence 
cannot be defined in terms of the qualities of a book 
or picture, (See Albany Law Journal, July, 1906. 
Also, Freedom of the Press and “Obscene” Litera- 
ture, and Medico-Legal Journal, September, 1907.) 

The first result of this uncertainty is that the 
statute of Congress herein involved creates no cer- 
tain or general rule of conduct for the guidance of 
citizens, and does not enable them to know if their 
proposed act is in violation of law, and therefore 
every indictment and conviction under said statute 
is without due process of law. 

Unless the statute so defined the crime that by the 
application of its letter alone every person of ordi- 
nary intelligence must always draw the same line 
of demarkation between the books or pictures which 
are prohibited and those which are not, then the 
statute is void for uncertainty under the old maxim, 
“ Where the law is uncertain there is no law,” and 
consequently there is no “due process of law.” 

4. The statute in practical operation violates the 
constitutional guarantee against ew post facto laws. 

Syllabus of the argument: The second result of 
this uncertainty of the statute is that every indict- 
ment under said statute is always according to an 
ex post facto law or standard of judgment, specially 
created by the court or jury for each particular case. 
The Congress of the United States has no power to 
authorize a jury to determine guilt of crime accord- 
ing to varying personal standards, such as must 
control the opinion of a jury on the psychologic ten- 
dency of a book upon an undescribed hypothetical 
reader, and which standard, because it is personal 
to the juror, in the nature of things cannot be knowg 
at the time the alleged act was committed, nor be 
fore the rendition of a verdict thereon. ‘ 

A conviction and punishment under such circum: 
stances is, by virtue of ew post facto legislation on 
the part of the jury, and is none the less unconstitu: 
tional because the attempted delegation of power to 
enact it was made before the conduct to be pun- 
ished. 

ARE THE FOREGOING OPEN QUESTIONS? 
Is the constitutionality of our moral censorship 
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of literature by the post office department still an 
open question? An answer to this problem can only 
be satisfactorily reached by analyzing all the judi- 
cial mention of the subject, in the light of the fore- 
going assignable reasons for asserting the unconsti- 
tutionality of these laws, and in the light of the 
following words from Chief Justice MARSHALL: 

“It is a maxim not to be disregarded that general 
expressions in every. opinion are to be taken in con- 
nection with the case in which these expressions are 
used. If they go beyond the case they may be re- 
spected, but ought -not to control the judgment in a 
subsequent suit when the very point is presented for 
decision. The question actually before the court is 
investigated with care and considered in its full ex- 
tent. Other principles which may serve to illustrate 
it are considered in their relation to the case de- 
cided, but their possible bearing in all other cases is 
seldom investigated.” 

Cohens v. Virginia, 6 Wheat. 398. 

See, also, Corn Exchange Bank v. Peabody, 111 
App. Div. 553, 98 N. Y. Sup. 106. 

The first case to make reference to the postal cen- 
sorship of the mails was Ex parte Jackson, 96 U. S. 
729. 

This was an application for a writ of habeas cor- 
pus and certiorari, after conviction, for mailing lot- 
tery matter. The only question raised in the argu- 
ment for the petitioner is summed up in these words: 

“So long as the duty of carrying the mails is 
imposed upon Congress, a letter or packet which 
was confessedly mailable matter at the time of the 
adoption of the Constitution cannot be excluded from 
them, provided the postage be paid and other regu- 
lations be observed. Whatever else has been declared 
to be mailable matter . all of which were 
unknown to the postal system when the convention 
concluded its labors in 1787, may in the discretion 
of Congress be abolished.” 

No other question was raised and no argument 
based upon the construction of the expressed or im- 
plied power of Congress was presented. To enforce 
the above argument and reduce the contrary posi- 
tion to an absurdity, as it was believed, counsel for 
the convict said: “If*Congress can exclude from 
the mail a letter concerning lotteries which have 
been authorized by State legislation, and refuse to 
carry it by reason of their asserted injurious ten- 
dency, it may refuse to carry any other business let- 
ter.” No argument of any nature as to the correct- 
ness of such suggestion of power, or the limitations 
if any by which the Constitution does or does not 
hedge about this alleged arbitrary power, were even 
mentioned, much less discussed. The Attorney-Gen- 
eral rested the contrary view solely upon the dog- 
matic and very doubtful assertion that “if there is 
a right to exclude any matter from the mails, the 
extent of its exercise is one of legislative discretion.” 











The court did not have before it any question ex- 
cept as to lotteries, and then only in so far as it 
related to the power of Congress to declare non- 
mailable what custom had sanctioned to be mailable 
at the time of the adoption of the Constitution. The 
court indulged in some dictum based upon the loose 
talk of counsel concerning side issues. In that dic- 
tum, however, the court distinctly negatives the idea 
suggested by the United States attorney, that there 
are no limits to the power of regulating the mails, 
and some such limitations are pointed out by the 
decision without negativing the existence of other 
limitations. 

The court among other things said: “The valid. 
ity of legislation prescribing what should be carried 
and its weight and form and the charges to which 
it should be subjected has never been questioned. 
What shall be mailable has varied at different times, 
changing with the facility of transportation over the 
post roads. At one time only letters, newspapers, 
magazines, pamphlets and other printed matter, not 
exceeding eight ounces in weight were carried; af- 
terwards books were added to the list, and now small 
packages of merchandise, not exceeding a prescribed 
weight, as well as books and printed matter of all 
kinds, are transported in the mail.” 

“The power possessed by Congress embraces the 
regulation of the entire postal system of the country. 
The right to designate what shall be carried neces- 
sarily involves the right to determine what shall be 
excluded. The difficulty attending the subject arises 
not from the want of regulations as to what shall 
constitute mail matter, but from the necessity of en- 
forcing them consistently with rights reserved to the 
people, of far greater importance than the transpor- 
tation of mail.” Then some limitations of the regu- 
lative power are pointed out. Without claiming to 
enumerate them all the court continues in part: 

“The constitutional guaranty of the right of the 
people to be secure in their papers against unreason- 
able searches and seizures extends to their papers 
thus closed against inspection, wherever they may be. 
Whilst in the mail they can be opened and examined 
under like warrant issued upon similar oath or af- 
firmation as is required when papers are subjeced 
to search in one’s own household. All regulations 
adopted as to mail matter of this kind .must be in 
subordination to the great principle embodied in the 
fourth amendment to the Constitution.” 

“Nor can any regulation be enforced against the 
transportation of printed matter in the mail, which 
is open to examination, so as to interfere in any man- 
ner with the freedom of the press. [What might con- 
stitute such interference is not indicated.) Liberty 


of circulating is as essential to that freedom as lib- 
erty of publishing; indeed, without the circulation 
the publishing would be of little value. If, therefore, 
printed matter be excluded from the mails, its trans- 
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portation in any other way cannot be forbidden by 
Congress.” (Since then, and in spite of this dictum, 
Congress has attempted to forbid other means of 
transmission in addition to post office suppression.) 

“In excluding various articles from the mail, the 
object of Congress has not been to interfere with the 
freedom of the press, or with any other rights of the 
people, but to refuse its facilities for the distribution 
of matters deemed injurious to the public morals.” 

“ All that Congress meant by that act was that 
the mail would not be used to transport such cor- 
rupting publications and articles, and that any one 
who attempted to use it for that purpose should be 
punished.” 

Ex parte Jackson, 96 U. S. 727 to 736. 

Several propositions are made clear from the read- 
ing of this dictum. The first is, there are some limi- 
tations upon the congressional power to regulate the 
mails. Second, that the court was not called upon, 
nor attempted to enumerate all of those limitations. 
Third, that what was said about freedom of press 
and postal regulations excluding obscene literature 
was not at all necessary to a decision of the question 
before the court, nor was this dictum based upon 
any argument attempting to construe the meaning 
of “freedom of the press.” Fourth, the court ad- 
mitted that Congress could not make a regulation 
such as would abridge the freedom of the press, but 
the decision does not attempt to point out the kind 
of postal regulation which would constitute such an 
abridgment, nor the test by which such regulation 
may be judged an abridgment of the freedom of the 
press. 

Applying the test on Cohens v. Virginia, 6 Wheat. 
398, it follows that nothing in this case is conclusive 
upon any feature of the constitutionality of postal 
laws against “ obscene” literature. 

The next two cases in which this subject is men- 
tioned are in Dupre, 143 U. S. 114 (A. D. 1892), 
and In re Rapier, 143 U. 8. 110. These two cases 
were argued together and decided together, and in 
both the precise subject matter under discussion, as 
in the former case, was lotteries and the mail. 

Counsel for Dupre says: “We are not at this 
moment objecting to the statute as invalid because 
aimed to accomplish an object beyond the power of 
the Congress, or because forbidden by some express 
prohibition of the Constitution,’ but because the 
means employed were not legitimate to the end of 
maintaining the mail service. However, counsel for 
the accused did not meet the real issue, which may 
be thus stated: Congress has power to prohibit gam- 
bling on premises over which it has jurisdiction, as 
in post offices owned by the government, and in the 
Territories and District of Columbia, and, as an in- 
cident to that power, might prohibit gambling 
through the mails. It was argued that absence of 
right to exclude lottery advertisements did not in- 





volve absence of right to exclude obscenity, because 
the latter was “undoubtedly” mala in se and the 
former only mala prohibita. Again the attorney 
says: “Our argument in no manner inyolves the 
consequence that existing legislation of Congress, ex- 
cluding obscene books and pictures from the mails, 
is invalid, as abridging the freedom of speech.” 

Furthermore it was not claimed that the matter 
constituting the content of lottery advertisements and 
tickets, alone involved an exercise of the freedom of 
the free press, but only that they incidentally ef- 
fected the press by denying publishers the revenue 
to be derived from advertising, etc. 

The court in Dupre case (same opinion as Rapier 
case), after denying a distinction between mala in se 
and mala prohibita as urged, continues thus: 

“ Nor are we able to see that Congress can be held 
in an enactment to have abridged the freedom of the 
press. The circulation of newspapers is not pro- 
hibited, but the government declines itself to be- 
come an agent in the circulation of printed matter 
[to wit, lottery advertisements and tickets] which 
it regards as injurious to the people. The freedom 
of communication is not abridged within the intent 
and meaning of the constitutional provision, unless 
Congress is absolutely destitute of any discretion as 
to what shall or shall not be carried in the mails 
and compelled arbitrarily to assist in the dissem- 
ination of matters condemned by its judgment, 
through the governmental agencies which it con- 
trols.” Then the court reaffirm the Jackson case. 

I may admit the right of Congress to exclude 
dynamite from the mails, or any other actual instru- 
ment whose transmission is a material element in 
the commission of an actual crime, over which Con- 
gress has jurisdiction, but it does not yet follow 
that Congress has the power to exclude “ incendiary ” 
opinions from the mails, nor unpopular opinions 
about the ethics of lotteries or of sex. 

So Congress, within its geographical jurisdiction, 
which includes, among other places, the post office 
buildings owned by the government, may make gam- 
bling a crime, and, as an incident to that power, 
Congress may punish or prohibit the actual commis- 
sion of gambling through the use of the postal sys- 
tem. It does not follow that it can also punish the 
constructive crime of sending through the mail mat- 
ter which merely expresses or suggests the idea of 
gambling, entirely separate from any particular 
scheme for accomplishing gambling. There is all the 
difference in the world between punishing the use of 
the mails for disseminating opinions advocating the 
morality of gambling and punishing the use of mails 
to accomplish the crime of gambling. To decide what 
Congress has the power to do, the latter does not, 
in the remotest degree, imply that it has the power 
to do the former. Admitting that Congress has 
power in some places to punish certain sexual mis- 
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conduct, it does not follow that it may punish purely 
intellectual crimes predicated merely upon sex dis- 
cussions through the mails. It follows that nothing 
which has been directly or necessarily decided in any 
of the lottery cases has any bearing whatever upon 
the present controversy, as set forth in the foregoing 
statement of contentions. 

Admitting for the sake of the argument that 
courts have rightfully decided that Congress has the 
power to prohibit the use of the mails for the accom- 
plishment of the actual crimes of fraud and gambling, 
it does not follow, and has not been decided, that 
Congress has also power to create such construc- 
tive crimes as penalizing the use of the mails for 
the circulation by mail of a truthful scientific book 
on the physiology, psychology or hygiene of sex, or 
of spreading through the mails legislatively unap- 
proved ideas about sex-ethics. It may still be true, 
notwithstanding all that courts have thus far said, 
and even including the most rash dictum, that Con- 
gress has not the power, implied from its authority 
to establish post offices, of creating a constructive 
crime out of the dissemination of unpopular ideas, 
under the pretense of regulating the mails. 


In School of Magnetic Healing v. McAnnulty, 187 
U. 8S. 107, the court says this: “ Conceding, for the 
purpose of this case, that Congress has full and abso- 
lute jurisdiction over the mails, and that it may 
provide who may and who may not use the mails, and 
that its action is not subject to review by the courts, 
and also conceding the conclusive character of the 
determination of the Postmaster-General, etc.” (p. 
107). Then the court goes on to hold that even 
conceding all that, “for the purposes of this case,” 
the postmaster had transcended his power. Here 
again it is clear that nothing was either directly in- 
volved or decided which bears upon the extent or 
limitations of the implied power of Congress to regu- 
late the mails, or the constitutional questions herein 
before suggested. 

The next case is Public Clearing House v. Coyne, 
194 U. S. 507. 

This was an application for an injunction against 
the postmaster of Chicago for relief against a fraud 
order. After restating and reaffirming, by way of 
dictum, the case of Ex parte Jackson, the court con- 
tinues its dictum thus: “ While it may be assumed 
for the purpose of this case that Congress would 
have no right to extend to one the benefits of its 
postal service and deny it to another person in the 
same class and standing in the same relation to the 
government, it does not follow that under its power 
to classify the recipients of such matter, and forbid 
the delivery of letters to such persons or corpora- 
tions as in its judgments are making use of the 
mails for the purpose of. fraud or deception or the 
dissemination among its citizens of information of a 








character calculated to debauch the public moral- 
ity.” 

Public Clearing House v. Coyne, 194 U. 8. 507. 

Again nothing was before the court which elicited 
argument or involved a decision upon the power of 
Congress to differentiate between mail matter ac- 
cording to its approval or disapproval of the opinion 
transmitted, or the psycho-sexual states of the postal 
patrons. The only direct bearing of this decision 
upon the question as to the extent of the implied 
power to regulate mails is that the judicial dictum 
suggests a limitation upon that power not heretofore 
suggested. It also leaves the whole matter of other 
limitations on the implication of absolute power 
over mails an open question. 

No case directly involving the constitutionality of 
the postal law against obscene literature has ever 
gone to the Supreme Court for decision, nor does it 
appear from the reported cases in the lower courts 
that any serious contention has ever been there 
made against their constitutionality. The foregoing 
analysis already shows that in so far as the logic 
of the dictum in the Jackson case has been taken to 
mean that there were no limitations upon congres- 
sional control over the mails, that even the dictum 
has been clearly misconstrued, as is shown by the 
numerous judicial suggestions to the effect that there 
are some limitations. 

We conclude, therefore, that every objection to be 
in the future urged against the constitutionality of 
these laws, as herein above suggested, is not only un- 
decided, but free from the embarrassment of even 
an adverse dictum. If there is any doubt as to this 
conclusion it must be dissipated by the declaration 
of the Supreme Court itself, where it says: “The 
constitutionality of this law [against obscene litera- 
ture] we believe has never been attacked.” 

Public Clearing House v. Coyne, 194 U. S. 507. 

When we come to study the psychology of modesty 
we find new explanations for this very general ac- 
quiescence by the members of the bar and the laity. 
It will, then, be found that the strong emotional ap- 
proval of these laws by the general public, ignorant 
of all scientific knowledge of psychology, and 
especially of sexual psychology, has been due to the 
fundamental and all but universal error by which 
we objectize our emotional appraisment of moral 
values. Thus the mob thinks it knows because it 
feels and is firmly convinced in proportion as it is 
strongly agitated. 

The judgment of the righteousness of these laws 
thus founded upon an error of ignorance, and rein- 
forced by emotions which often owe their intensity 
to diseased nerves, associated in the same person 
with the nasty-mindedness characteristic of prurient 
prudes, have by a process of suggestive contagion 
become obsessive, even with more intelligent and 
healthy-minded persons. This process is easily un- 
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derstood by those who know the psychology of mod- 
esty. The emotional state at the bottom of modesty 
and shame arises simply from a fear-induced appli- 
cations to ourselves, of judgments primarily passed 
upon others. Upon this practically all psychologists 
are agreed, and it is this emotional which, with the 
blurred vision coming from psycholic ignorance which 
has produced success from the vehemence of our 
moralists-from-diseased-nerves. 


Because men were ignorant of sexual psychology 
they lacked insight to discover the valuelessness of 
the “moral” emotions of others, and being without 
that clarity of vision which could frame a satisfac- 
tory defense against the personal application to self, 
of such unreasoned moral judgments, it followed that 
none had the intelligent. disposition or courage to 
attack these laws. Even the attorneys employed to 
defend such cases would find their intellectual accu- 
men paralized in the conflict with their own emo- 
tional approval of these laws, and in the face of the 
like unreasoned and more intense emotions of their 
prudish neighbors, who are the victims of a diseased 
sex-sensitiveness. 


In the past ten years sexual psychology has made 
long initial strides. A few besides the specialist are 
beginning to see that, like witches, obscenity exists 
only in the minds of those who believe in it. Know- 
ing this, these few are ceasing to fear the emotional 
judgment of salacious ascetics, because they are now 
accounted for by a diseased sex-sensitiveness and 
are seen not to be entitled to any moral valuation. 
When lawyers are so clean-minded as to believe, 
and be firmly and scientifically convinced, that “ unto 
the pure all things are pure,” then, and not till then, 
can there be any open-minded and fearless enquiry 
into the constitutionality of these laws. 

Only in such confident clear-mindedness can we 
hope for the moral courage to resist the suggestive 
intimidation of prurient prudes, and replace the be- 
fogging intensity of emotional aversion, to my con- 
tention, with the lucidity of scientific evidence and 
logical argument. When the completed presentation 
of the case is made to such a court our present pos- 
tal laws against obscenity must disappear, perhaps 
to be replaced by others which will be more intelli- 
gible and consonant with decent conceptions of con- 
stitutional liberty. 

THEODORE SCHROEDER, 
63 East 59th St., 
New York City. 

P. S.—I am now preparing an elaborate argument 
in support of each of the contentions hereinbefore 
set forth. I am anxious that no adverse precedents 
shall be established on inadequate or premature pre- 
sentation of these arguments. If any. court shall 
have these questions under consideration for judi- 
cial determination, upon request from the judge I 





will gladly furnish as much of the argument as at 
that time I may have completed. T. 8. 
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The Court of Rehabilitation. 
By Rotanp B. Mowineux in “Charities and The 
Commons.” 

No human being, whatsoever his crime, should be 
sentenced to a definite term in prison. For this, 
there are a thousand reasons. For the moment let 
one suffice—the financial. The United States spends 
one billion dollars a year to achieve a failure. An- 
nually it spends five hundred millions more on a 
fruitless and farcical contest with crime than it does 
on all its works of charity, religion and education. 
And these conditions, this appalling cost, are, strange 
as it may seem, due solely to the sentencing of crim- 
inals to a definite punishment. 

Again, and a better reason: Imprisonment, as in- 
flicted to-day, is worse than useless. It is in itself 
a crime. In almost every case, it releases the crim- 
inal a more dangerous menace than before his incar- 
ceration, Our criminal law aims to benefit society. 
In this it fails. It should aim to benefit the crimi- 
nal. In this it could succeed. We endeavor to cure 
crime by a system childishly futile. As well might 
we sentence the lunatic to three months in an asy- 
lum, or the victim of smallpox to thirty days in the 
hospital, at the end of these periods to turn them 
loose, whether mad or sane, cured or still diseased. 

The criminal court should determine but one thing 
—the guilt or innocence of the defendant. Has he, 
or has he not, committed the crime of which he is 
accused? If guilty, whether of murder or of dis- 
orderly conduct, the one and unvarying sentence 
should be banishment. The Criminal Code should be 
stripped to a bare list of the acts constituting crimes 
and misdemeanors, and provision made for a uni- 
form treatment of all those convicted. Banishment, 
which should be spent in prison, should be absolutely 
indeterminate. By his own deed a man has proven 
himself unworthy to dwell among his fellow men. 
He must remain apart from them forever, or until 
restored by citizenship by a “ court of rehabilitation.” 
Is not this equitable? It has required a judge and 
jury to deprive him of liberty, only by a judge and 
jury should he be restored. The second judge and 
jury should form the court of rehabilitation. It 
must be free from sentiment, have nothing to do with 
pardon, remain uninfluenced by political power or 
the prisoner’s friends, be actuated only by absolute 
justice. 

Do this, bring the question down to the simple one 
of guilt or innocence, let the sole permissible sentence 
for any crime be banishment with the only means 
of gaining freedom through a court of rehabilitation, 
and every evil of the criminal law will disappear. 
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I grant that prevention is better than a cure. The 
ideal method would be to prevent crime and make the 
criminal impossible by doing away with poverty, 
drunkenness, and the thousand and one causes of 
crime. But when you have accomplished this, you 
will have created an earthly paradise. Perhaps such 
a day will come. But in the meantime, something 
practical should be attempted. 


At present, the State punishes its criminals by 
death, fine or imprisonment. But does death re- 
store the dead? Is the fine given to the one injured? 
Does imprisonment of the criminal compensate his 
victim? Have these, or any punishment, protected 
society either by reforming the criminal or by de- 
terring others from crime? In other words, has not 
the State, so clear in defining the duties of the indi- 
vidual to itself failed in its duties to the individual? 

In all ages, punishment by the State has had but 
three motives—vengeance, example and protection. 
But for the State to wreck vengeance is both absurd 
and unjust; we abandoned that system long ago. 


Is punishment, then, preventive of increased crime 
in that the death or imprisonment of the criminal 
acts as a deterrent to others? To stimulate ambition 
or inculcate fear, effective example demands publicity. 
Rewards for bravery, the crowning of scholarship, 
the attainment of knighthood, these are matters of 
public ceremony. Not in secluded spots were mar- 
tyrs burned and crucified. In public once the crimi- 
nal was executed and his drawn and quartered body 
suspended by chains upon the gibbet. Stocks and 
whipping posts, the lashing of heretics through the 
streets, all these were public shows. 

To-day we cannot claim example as our purpose, 
when the life of the murderer is taken in the pale 
light of dawn, in a little room, and in the presence 
only of a few scientists. Surely, it is not these that 
need the warning! If punishment is intended as an 
example, let us be consistent; let the executions take 
place in the public parks and let the State declare 
the occasions holidays for the school children. 

Even ignoring the likelihood that the command, 
“Thou shalt not kill,” applies equally to the State 
and to the individual, is the killing by the State an 
example fitted to deter the individual from a similar 
act? Is it, in fact, much less absurd than if the 
State were to commit theft in order to prove that 
it is wrong to steal? Moreover, punishment as ex- 
ample fails because every criminal, regardless of the 
fate of others, either hopes to escape detection, or, as 
in certain cases, he commits the crime in the heat of 
passion, when there is no thought or care of the con- 
sequence. 

The protection of society by means of a definite 
term of imprisonment inflicted upon the criminal is 
but temporary. The theory must be, then, that im- 
prisonment will cure by frightening the criminal into 








permanent good behavior. Were this theory correct, 
there would be no second offences, just as there would 
be no more first offenders if punishment were effec. 
tive as an example. The truth is, that first offenses 
are increasing and that even the reformatories do not 
prevent a second. More than forty per cent. of the 
inmates of reformatories have served time in other 
institutions; twenty per cent. conduct themselves un- 
satisfactorily when released on parole, and nearly ten 
per cent. return to crime within a year after regain- 
ing freedom. 

These conditions result from a definite, a pseudo- 
mathematical infliction of punishment, in which every 
crime is labeled and a price put upon it previous to 
its commission. We punish in supposed accordance 
with the gravity of the crime actually committed. 
The less the amount stolen, the fewer the years of 
commitment. The fact that the thief took all that 
he could find or all that he could carry; that petty 
larceny is not grand larceny merely because the op- 
portunity did not present itself, or because the op- 
portunity was not what had been expected; that every 
housebreaker is a potential assassin who has not 
killed because the necessity did not arise—these are 
not permitted to enter into the question of punish- 
ment. The willingness or an unsuccessful attempt 
are lightly dealt with. Yet, can we differentiate? 
Is not the mental condition of all these criminals the 
same? If one may be returned to society with safety 
to the lives and property of his fellows, may not all? 

In truth it is as impossible to punish “crime” as 
to reward harmony. “Crime” is intangible, as is 
sunlight, or fragrance. We attempt to punish an ab- 
stract quality, whereas only the individuality of the 
criminal should be considered. Admitting that we 
should punish him, to what extent should we do so? 
Absolute justice would reply: “To the extent of his 
responsibility for his act.” The insane murderer is 
not executed, nor is the child imprisoned for arson. 
Self-defense annihilates guilt, as almost always does 
unbearable provocation. Here, irresponsibility tem- 
pers justice. This should be true of all punishment, 
yet the criminal law makes no provision for the study 
of the accused or convicted man’s heredity, environ- 
ment, susceptibility—a man often of such birth and 
training that he does not realize one whit more than 
the child or lunatic that he has done wrong. 

Bad example, excitement, fear, egotism, oppor- 
tunity, wealth and indolence, the special character 
and particular passions of individual races; imagina- 
tion, arousing a mistaken but sincere effort to right 
some social or political wrong; the influence of de- 
praved literature and sensational journalism, upon 
already distorted minds—these do not excuse a crime, 
but in any rational system they must be considered 
in the infliction of punishment. With hundreds of 
others, they are causes for which the condemned was 
not responsible, but for the effects of which he must 
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suffer under the present system of law which assumes 
that the criminal possesses absolute free will to 
choose between good and evil. In this assumption it 
sets at naught the law of cause and effect, acknowl- 
edged in every department of science. If it be said, 
“Punish to the extent of responsibility,’ how deter- 
mine the responsibility? Offenders must be dealt 
with as individuals, not as a class or even in classes. 
Omnipotent knowledge only could decide the exact 
punishment justly to be given. 

Here, then, is the situation. Vengeance, entirely, 
and example, largely, have been abandoned as mo- 
tives for imprisonment; the more modern attempt 
to make it protective of society is a failure. The 
present indeterminate sentence is farcical because it 
is indeterminate in name only; and, even aside from 
the failure of all punishment, as such, it is wrong be- 
cause it is humanly impossible to determine what is 
just punishment. 

Imprisonment now means practically for a fixed 
period. Beyond the slight reduction for good beha- 
vior, nothing the prisoner can do will hasten its ter- 
mination. Good behavior becomes, therefore, mere 
inertia, Is there in such an existence any effort, either 
by himself or by the State, at a cure, reformation, 
rehabilitation—call it what you will? To make the 
convict walk in a degrading manner, to garb him in 
humiliating fashion, to assign him a number in which 
all individuality vanishes, to force him to the per- 
formance of certain tasks at the mechanical command 
of a bell or whistle, or worse, to submit him to the 
horrors of enforced solitude and idleness of mind or 
body, or both—is there in such a system anything 
influencing him for good, sending him out a useful, 
an honest and an ambitious member of society? 

If he has been convicted of a crime of some origin- 
ality or daring, or peculiar atrocity, or of one having 
a tinge of the romantic, the mysterious or the pictur- 
esque, keepers and prisoners alike make of him a sort 
of hero. Visitors eagerly ask about him; jailers ex- 
hibit him with the pride of connoisseurs. The ego 
inseparable from criminality is flattered, developed, 
further distorted. 

In serious truth, conventional prisons are universi- 
ties wherein are given post-graduate courses in crime. 
Because he knows something of evil we send a man 
where he will learn all of evil. “Once a crook al- 
ways a crook,” is the universally cynical, perfectly 
natural and not altogether incorrect verdict of police 
and prison officials. The public shares the belief. 
The ex-convict is distrusted. Employment is refused 
him. The first offender soon becomes the habitual 
eriminal, for poverty forces him back to crime. 

At the best, then, we have imprisoned Lucifer and 
liberated Beelzebub. The State spends millions upon 
capture, nothing upon rehabilitation. Prison experi- 
ence is conducive to improved physical health. The 
mental change is for the worse. Physical health with 








a prison record adds nothing to a man’s honest earn- 
ing capacity; it may add greatly to his successful 
pursuit of crime. The State, indeed, seems desirous 
that the man shall not reform. Having done nothing 
for him during his imprisonment, at its close it gives 
him ten dollars and transportation to the place in 
which he was convicted—the one spot on earth to 
which, usually, he should not go. There reside the 
criminal influences originally sending him to prison; 
there is his record best known, and because of this, 
there the probability of securing honest employment 
is least. 

It is within reason to insist that the State, which 
has ruled that the individual is responsible for his 
act, has itself certain responsibilities to the indi- 
vidual even after conviction. But at this point, the 
State at present assumes its whole duty completed 
and by both State and society the prisoner is at once 
abandoned. Such is not the fate of asylum or hospi- 
tal inmates. Their individual needs receive atten- 
tion. This the State admits it owes them. 

Doubly does this duty to the individual devolve 
upon the State in its relation to the criminal. The 
prisoner’s mental, moral and physical condition must 
be diagnosed and readjusted. Prison life must be one, 
not of suffering, but of preparation—preparation for 
liberty. Independence, courage, right thinking, men- 
tal discipline—these are the qualities he will need if 
he is not again to fall. The criminal law should be 
for his benefit—for the benefit of the one bad citizen 
in one hundred; only secondarily should it be for 
that of the ninety and nine good citizens. In short, 
criminal law should not be for the protection of 
society, but devote itself to the reformation of the 
‘criminal. The commission of crime is the sign that 
a man ‘needs reformation; it is the red flag which tells 
the State to sequester and educate him. 

The mental attitude of the prisoner is the key to 
the whole problem of crime and imprisonment. How 
frequently comes to the lips the expression: “TI 
never even thought of such a thing! ” simple and un- 
necessary indication of the inception of action. 
Clarify the thoughts of a criminal and he ceases to 
be a criminal. Imprisonment will always be useless 
unless it makes a man desire to reform and gives him 
the means to do so. This is the duty of the State; 
this is the right of “the man inside.” 

More frequently than the reformers, prisoners of 
the intelligent class realize this fundamental truth. 
An unknown convict, writing in The Star of Hope 
journal of those imprisoned at Sing Sing, recently 
said: 

“The average man in prison is not so radically 
wicked as he is abominably weak. The only salva- 
tion for such a man, then, is to strengthen him, and 
to educate him to an understanding that life is un- 
mercifully real. He must be braced up, invigorated, 
with strength of character, and as soon as this great 
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task is accomplished under ordinary circumstances, he 
is a fit man to be given one more chance.” 

In short, his will must be developed. Religious 
teaching and mission work in prison will not accom- 
plish this; almost invariably they result in purely 
selfish pretensions at reformation. The errors of 
philanthropists who theorize in libraries, and all 
prison workers, rests upon the fact that they have 
little or no conception of the criminal’s mental condi- 
tion. No prison reformer, however great his experi- 
ence, however often he may have talked with_indi- 
vidual criminals, has overheard confidential conversa- 
tions among prisoners themselves. Always he is an 
outsider; always he is regarded as a possible aid to a 
pardon, a means to liberty; almost always his confi- 
dence is flagrantly abused. For these reasons, while 
all that has been written as to the defects of our 
present system is correct, no one has ventured beyond 
an enumeration of the difficulties and failures, and, 
although prison commissioners are entrusted with the 
devising of methods that shall bring better results, no 
eure for crime, no means of reformation of the crim- 
inal has been evolved. Yet, with a sentence of “ ban- 
ishment,” and a “court of rehabilitation,” the 
genuine reformation of criminals would-be certain. 

Prison is “the world of one idea,” the community 
in which all thought centers upon regained liberty— 
the one longing uniting all prisoners, those of every 
degree of criminality, of every country, of the re- 
mote past and of the years to come. 
comes by mere waiting, whereas it should depend upon 
the prisoner alone. His banishment should end, only 
when he has proven his reformation. 

At the trial which deprived him of his liberty, the 


reasonable doubt was in the defendant’s favor; the’ 


burden of proof was upon the State. At the second 
trial in the court of rehabilitation, this is reversed; 
the burden of proof being upon the man. MHypocriti- 
cal religious protestations will not avail, nor prom- 
ises of future good behavior. He must give proof of 
reform accomplished. In the criminal court he is 
every moment on the defensive. He tells nothing, 
admits nothing, gives no clue to his past. In the 
court of rehabilitation this condition also is reversed. 
Perjury may save a man from prison, only the truth 
can get him out. In the first trial it may have been 
impossible to verify or disprove his claims. In the 
second, his prison conduct is a matter of record, and 
his only hope rests in telling the truth, the whole 
truth, and nothing but the truth, as to birth, parent- 
age, and training; his social, business and criminal 
career. A lie—which disproves reform—means a 
continuation of banishment and he knows it. There 
is another reason why he will tell the truth: every 
statement he makes can be verified. 

In other words, the court of rehabilitation is in a 
position to estimate, to a certain extent, the man’s 
personal responsibility—an estimate utterly impos- 


To-day liberty 





sible to the criminal court. It would consider not 
only the crime and its degree, and the advantages he 
violated when he fell, or the advantages of which he 
had been deprived from birth, but also, and above all 
what he had accomplished during his banishment 
towards his own reformation. To what extent was 
he responsible for the past? How well is he equipped 
for the future? _ 

But beyond the point noted, what evidence of re- 
formation can he offer? Full and free confession is 
a good start, yet he might make it with a shame- 
less hypocrisy if he felt that it alone would bring 
liberty. Could he show that he had made restitu- 
tion to the full extent of his ability, it would mean 
much, but even in the slightest this is rarely possible. 
A man’s life, a woman’s honor, embezzlements lost 
at the gaming table—whatever his desire, how are 
these to be restored? No, the proof must be less 
tangible, but very real. 

Let us take the familiar type of the young 
“tough,” the “corner loafer,” of evil parentage and 
training, uneducated, without a trade, knowing of re- 
ligion only as a woman’s luxury or a fad of the rich, 
with a thousand and one circumstances he did not 
create and cannot control, and of which you and I 
know nothing, hurling him into a criminal life. He 
commits a robbery, is arrested, tried and convicted. 
He attributes his imprisonment to his poverty and is 
at war with the world, cursing the rich who are no 
better but are not “caught,” or if caught—escape. 
To him “ justice” means only “bad luck.” Under 
the present system he sulkily waits, as do all those 
about him, for the expiration of a fixed period; for 
the convict soon becomes a philosopher, making the 
best of imprisonment, doing as little work as possible, 
and dividing leisure time between sleep and projects 
for better and more secure criminal work in the fu- 
ture. But under the ideal system, he would under- 
stand that in self-improvement rested his only hope 
of freedom. 

Let us watch the workings of that ideal. The 
moment the door closes upon him, you have a man 
who longs with all his soul for liberty. Make him 
understand that liberty can never come except 
through himself and note the mental difference. No 
longer are thoughts and conversations the mere retro- 
spects of cleverness and mistakes in crime, or the 
planning of revenge upon society when liberated. 
Instinctively he dwells upon present accomplishments 
that alone can win him freedom. He finds offered him 
an education, most certain preventives and cures of 
crime, and nowhere better than in prison can the 
mind be trained. He finds that prison mission work 
has become practical, insisting less upon the singing 
of hymns and encouraging more the will to work and 
to learn; not constantly telling the prisoner what 4 
miserable sinner he is, but aiding him to become the 
useful citizen that he ought to be. There are lec 
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tures and classes to attend, and work to do by which 
money is earned and saved. He is given opportunity 
to demonstrate his sincerity by industry, by am- 
bition, by kind acts, by solicitude for his fellow pris- 
oners and for those outside whom he has caused to 
sorrow. Officials, teachers, the overseers in the work- 
shops, all are his friends, not mere jailers. And in 
time, upon their advice, he moves his case for trial 
in the court of rehabilitation. 


Civilization will have advanced a step when for the 
first time a prisoner appears in that court. The bur- 
den of proof being upon him, he makes the opening 
address. A little haltingly, perhaps, it is at first, 
yet it shows the intelligence these years have devel- 
oped. _ He tells the story of his life previous to im- 
prisonment, it can be verified, and then shows by wit- 
nesses all he has since accomplished. The warden 
testifies to his perfect discipline; a teacher to his 
having learned correctly to speak, read and write the 
English language; possibly, he has even mastered a 
foreign tongue; also he is now expert in keeping 
books, or he has worked in the various shops of the 
prison, and instructors pronounce him a skilled me- 
chanic. Also it is shown that deposited in the prison 
treasury are his savings, the State having paid him 
for his labor. Friends, relatives, or those that have 
become interested in him during his imprisonment, 
prove that work has been provided for him in some 
place distant from his former temptations and asso- 
ciations. 

Here we have a man re-born, and should the verdict 
be “ rehabilitation,” he is not, as once, told to go and 
sin no more, after the State has rendered it impos- 
sible for him to do anything else but sin. 


Now, if you restore him to citizenship, he will al 
most certainly prove worthy of it, because it has 
come to him, not by sullen inertia, and the mere pass- 
ing of time, but because he has won by the sweat of 
his brow, the toil of his brain, and the intensity of 
his purpose. And whereas once he was certain to 
go out unreformed, worse than when he entered, to 
bring into the world children that would follow in his 
footsteps, cursed with the inherited criminal taint, 
now the chances are that the family he will rear will 
be useful, law-abiding citizens. 

Of those who are old and ignorant when banished, 
not so much may be expected; yet, they can learn to 
be clean, to read and write; they can master a simple 
but useful trade, and there are humble ways of doing 
good. Such a man could become expert at brick lay- 
ing, or learn to bake bread and do it well, and there 
is always work in the prison hospitals. In any event, 
when he steps from prison, there should be no ques- 
tion as to his ability to earn an honest living, and 
moreover, a place should be provided for him pre- 
vious to his release. 

The problem becomes more involved when the one 





banished is a man of wealth, education and standing. 
Not that the treatment of, let us say, the defaulting 
bank official, must differ from that of any other pris- 
oner. It must not’ be. For the rich man to work 
out his own salvation, to prove his actual reforma- 
tion—is a task little easier than for him to enter the 
kingdom of heaven. 

Under the present conditions, he enjoys all the com- 
forts and privileges his money can obtain, waits as 
patiently as possible for the expiration of his sen- 
tence, and then goes out to enjoy, not infrequently, 
the product of his theft, safely hidden before his ar- 
rest. Under the proposed system, if he acted on that 
philosophy, he would never go out. The first thing 
such a man would have to prove to the court of re- 
habilitation would be that, as fully as remained in 
his power, he had made restitution. Restitution in 
itself would not, of course, prove reformation. But 
suppose that he can prove by the prison officials that 
he has asked permission to have as a cell companion, 
not, as always he does at present, a man of his own 
social class, but one of the lowest and most unen- 
lightened; that this cell mate he has taught cleanli- 
ness and decency, and to read and write; and has 
shared with him the luxuries he has been allowed; 
that he has become a teacher, using his educational 
advantages to instruct others in the prison schools; 
that ever he has helped and encouraged, and for 
weary years, by act and example, has been an influ- 
ence for good. Would not the officials be justified in 
recommending him for freedom to the court of re- 
habilitation? Has not the mental betterment, in its: 
way, been as great in this once morally weak man 
of the world as that in.the young tough? And, after 
all, what was the use of stealing a million if he had 
to give it back again? 

With the hardened and habitual criminal the case 
is almost invariably hopeless, but therein rests one of 
the strongest arguments in favor of the court of 
rehabilitation. He is incorrigible, the criminal in- 
stinct is inborn or so ingrained that it will last 
through life. Vanity because of his evil is constitu- 
tional. He glories in it; he longs to excel in the- 
world of crime, just as others seek distinction in 
nobler causes. Nothing can be done for him, yet the 
State allows itself to be put to the never ending ex- , 
pense of capturing and re-convicting him, only to. 
liberate him again, knowing the injury he will do in 
the interval before his next incarceration. Under the 
proposed system, society would be absolutely pro- 
tected against him, as it is now protected against the 
hopelessly insane. The habitual criminal would re- 
main banished for life, for after several convictions, 
no court of rehabilitation would ever again entrust 
him with his liberty. 

The death penalty would be abolished. The new 
Criminal Code would no more recognize the logic or 
justice or Christianity of “a life for a life,” than it 
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would the same qualities in inflicting mayhem-as the 
punishment for mayhem. In the majority of cases 
where human life is taken, doubtless, the result would 
be life banishment. But there would be, as now 
there is not, a recognition of the fact that there are 
two great classes of murders, those of the heart and 
those of the brain. What a gulf between the two! 
The former commits the crime because of certain 
good qualities carried to excess or that have become 
suddenly distorted through no act or desire of his 
own. Love, pride, self-respect, these are among the 
qualities, good in themselves, that have often led to 
murder. 
by such motives exactly as we treat the man who 
has killed another for gain? 

The court of rehabilitation would rarely release 
the murderer who had plotted and calculated even 
after long imprisonment; it might give another 
chance to him that had killed in anger and with 
provocation, liberation coming after a banishment 
during which he had proved strengthened self-control 
and clearer mental poise. 

The objection may be raised that this system makes 
it comparatively easy to get out of prison. Possibly 
it does, but if also it makes it hard to get back into 
prison, is not a greater good accomplished? And 
that is exactly what it does, for the liberated man 
fully realizes how terribly a second offence and con- 
viction would count against him, how difficult it 
would be to convince the court of rehabilitation, 
where only the truth is possible and where the burden 
of proof is on himself, that there has been a second 
and permanent reformation. 

But I believe that this fear would be the guiding 
motive to a law abiding life only in exceptional 
cases. I believe that nearly all rehabilitated men 
would become good citizens because the State has 
made them want to be such, and had given them the 
means to carry out their wish. I believe that in time 
the exceptions would soon be in banishment for life 
and that society would be as free of crime and the 
criminal as it is possible to any human institution. 
I believe that in place of the feeling of hatred or re- 
sentment, characteristic of to-day’s ex-convict, he will 
look back upon what he was before banishment and, 
realizing what its opportunities and his own exer- 
tions have made him, his feeling will be one of grati- 
tude. He will look back upon his prison life with 
pride, not humiliation, as those more fortunate cher- 
ish the memory of their alma mater. In place of the 
damning character to-day given a man by a prison 
record, it is not beyond hope that it may become in 
itself a recommendation, a proof of difficulties over- 
come, a guarantee of present ability and of future 
faithfulness; he has become immune. To-day, im- 
prisonment is known to be futile; hence restitution 
of liberty carries not the slightest suggestion that 
the man is in any sense more trustworthy than be- 
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fore. Under the proposed system the mere fact that 
he has been set free would be proof of reformation, 
of re-birth. 

Banishment inflicts none of the stigma of im- 
prisonment. Why should he returning from it feel 
ashamed? Education has armored him with self- 
respect and courage. His diseased mind has been re- 
stored to health. By his own act, wherever rested 
the cause, his liberty was lost; by his own virtue he 
has won it back again. 
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Before Herpert T. KetcHaM, Dr. Henry A. Fatr- 
BAIRN, Husert G. TayLor, Commissioners. 





In the Matter of Epwarp WARD VANDERBILT, an 
alleged incompetent. 





Max L, Arnstein, William C. Rosenberg and Edwin 
A. Perls, for petitioner; Timothy M. Griffing and 
Frank B. Sturgis, for the alleged incompetent. 

On inquisition before commissioners and a jury, the 
charge was in part as follows: 

Hersert T. KetcnamM, Chairman.—The question 
which has been stated, “Is or is not Mr. Vanderbilt 
incompetent to manage himself and his affairs in con- 
sequence of lunacy?” is compounded of several ques- 
tions, upon each of which you must deliberate and 
reach a conclusion before you can answer the main 
question. First, it is the present mental condition 
of Mr. Vanderbilt which you must determine. You 
may, and properly should, consider the phases, con- 
ditions and manifestations of his mind in the past, 
as shown in the evidence, in order to reach a judg- 
ment as to his mental condition now; but when you 
get through such consideration, you must form your 
judgment and your verdict as to what is now his men- 
tal condition. Second, when you deliberate upon his 
present mental condition, you will find yourselves 
bound to conduct your inquiry under rules which we 
will attempt to give you. You are not permitted to 
render a verdict merely that this gentleman is a lu- 
natic, even if you should think so; nor are you per- 
mitted to render a verdict merely that he is incom- 
petent to manage himself and his affairs, even if you 
should think so. You must ask yourselves whether 
or not you are satisfied from the evidence not only 
that he is a lunatic, but also that in consequence of 
lunacy he is incompetent to manage himself and his 
affairs. A jury might think a man incompetent, and 
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yet that incompetency might exist in a normal mind, 
and not proceed from lunacy. In such a case the law 
does not permit the verdict of a jury to interfere with 
the control by a person of himself or of his affairs. 
A jury might think a man a lunatic, and yet, not- 
withstanding such lunacy, he might remain compe- 
tent to manage himself and his affairs, There are 
grades and measures of lunacy which might afflict a 
person and still leave him competent in the respects 
mentioned. Hence, if you find that Mr. Vanderbilt 
is not a lunatic your verdict will be in his favor on 
this first question, and you will not consider any 
other question. If you find that he is a lunatic, but 
that he is not in consequence of lunacy incompetent 
to manage himself and his affairs, then your verdict 
will be in his favor, and you will not consider any 
other question. If, on the other hand, under the 
rules and definitions which will be given to you, you 
find both facts—lunacy, and in consequence of such 
lunacy incompetency to manage himself and his af- 
fairs—you will have reached a verdict upon the main 
question submitted to you. 

+ ” ” * ” * * * al 

The test of the competency of the respondent is 
whether or not he is incompetent to manage the ordi- 
nary and common affairs of business and life in conse- 
quence of lunacy. Upon this question the burden is 
upon the petitioner to satisfy the jury by a prepon- 
derance of evidence. You are not to try his compe- 
tency by his ability to deal with any single depart- 
ment. of his affairs. You are to consider his capacity 
with respect to every relation and responsibility to 
which he is subject in his life. Acts which are as con- 
sistent with soundness of mind as with unsoundness 
of mind will not warrant a finding of mental incom- 
petency. Although the jury may differ from the re- 
spondent as to the advisability of the disposition 
made by him of some of his property, that fact must 
not influence your verdict if you find upon the evi- 
dence that the respondent was competent to manage 
the ordinary affairs of life and business. If so com- 
petent the respondent had a perfect right and full 
power to convey to his wife any part of his property. 

It will be necessary for you to apply to your in- 
quiry a precise definition of the word “ delusion.” 
You are not concerned with any delusions which ap- 
pear to you to be sane. 

A sane delusion is a belief which, under all the 
facts and circumstances surrounding the holder of the 
belief, cannot be said to be contrary to what he may 
reasonably accept as evidence supporting his belief. 

The definition of the term “ insane delusion ” which 
will govern you is as follows: If a person persist- 
ently believes supposed facts which have no real ex- 
istence except in his perverted imagination, and 
against all evidence and probability, and holding such 
belief conducts himself, however logically, upon the 
assumption of these supposed facts, he is, so far as 





we are concerned, under an insane delusion and in 
that respect is insane. 

If, in the careful use of these definitions, you find 
that Mr. Vanderbilt is now suffering from an insane 
delusion, you will conclude that he is a lunatic, and 
you will proceed to the next inquiry, whether or not 
he is incompetent to manage himself and his affairs 
by reason of such lunacy. 

* ” * * * * = * * 

The mere fact that Edward W. Vanderbilt believes 
that the spirits of the dead in various ways commu- 
nicate with and manifest their presence to man, usu- 
ally through the agency of a person called a medium, 
does not of itself justify an inference that he is in- 
competent. The mere fact that he believes that he 
holds intercourse with departed spirits does not of it- 
self justify an inference that he is incompetent. 

The truth or falsity of a creed or faith or religion 
is not involved in this inquiry. Whatever result you 
may reach, your verdict will be no declaration, 
either direct or indirect, express or inferential, upon 
the question whether spiritualism is a true creed or 
a false creed, or whether any system of belief, to 
which you may conclude that Mr. Vanderbilt has 
given his adherence, is true or false. There will be 
no utterance by you in favor of the truth of spirit- 
ualism, if you find that Mr. Vanderbilt issane. There 
will be no expression by you against its truth, if you 
find him lunatie and incompetent. 

It is true that religious beliefs, creeds or faiths, 
however contrary they may be to the general belief, 
creed or faith, cannot be made by tliemselves the basis 
of a conclusion that one holding such belief, creed or 
faith is insane. When, however, it appears that, in 
addition to a belief in spiritualism, a person has be- 
come so convinced of the reality of communications 
from the dead, that the control of his person and dis- 
position of his property are governed by the advice 
and directions contained in those communications, 
and that the person under the influence of such con- 
victions and control has made dispositions of his 
property, or is about to make dispositions of his prop- 
erty, or has contracted or is about to contract mar- 
riage, or other relations and that such dispositions 
or the contracting of such marriage or other relations, 
and that such are unusual, according to the accepted 
standards, and that these assumed communications 
have come through the mediumship of the person . 
who has benefited or is to benefit by such advice, di- 
rections or dispositions of property, or by the con- 
tracting of marriage or other relations, a case is pre- 
sented which calls for an investigation as to the com- 
petency of such person first mentioned, and a jury 
may find him incompetent to manage himself and uis 
affairs in consequence of lunacy. ~- 

The abstract belief in spiritualism does not in it- 
self tend to show incompetency, but if you find in ad- 
dition to such belief that Mr. Vanderbilt has surren- 
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dered his will to the control of such influences rather 
than to the exercise of sound judgment it will be 
your duty to consider the fact of his belief in spirit- 
ualism generally or in particular appearances, which 
he may believe to constitute manifestations from de- 
parted spirits, not as the basis of a finding that his 
beliefs in these respects are delusions, but as an in- 
troduction and aid to the precise inquiry whether or 
not he has become subject to a secondary belief not 
included in the general creed to which he adheres, 
and whether such belief, if you find it, is separable 
from his religious faith. 

It may be repeated that mere belief in a religion 
cannot be regarded as a delusion. But if a person 
holding a creed or faith deduces therefrom a personal 
belief, which he applies to his own affairs and adopts 
for the regulation of his conduct, this derivative be- 
lief, however dependent in its origin upon his general 
religious faith, may be entirely separable therefrom 
and may in connection with the facts and cireum- 
stances which surround and characterize it be the 
subject of judicial investigation as to whether it is a 
delusion. 

If the person who has adopted this corollary to his 
general faith has thereby become convinced that it is 
just, proper or imperative that he shall, with his 
own person or his property, on any part of it, do that 
which is unwise, unusual, extravagant or irrational, 
or contrary to the accepted standards of mankind, 
and such belief is so tenacious that it will not yield 
to evidence or argument, and the person holding the 
belief has made or is about to make dispositions un- 
der its influence, then his belief is not an article of a 
general system of faith or religion; it is an insane 
delusion of an earthly and temporal character. 

If you find in this case such a belief it will still be 
your duty to abstain from any question as to the 
truth or falsity of the general system of faith from 
which it may be derived, but it will equally be your 
duty to find that the belief itself is an insane delu- 
sion. 

One reason why a mere belief in a religion is not 
to be regarded as to whether or not it is an insane 
delusion is, that it is an abstraction, a mere mental 
conception, and as such is incapable of inquiry by hu- 
man means as to its truth or falsity. This reason 
cannot apply to a belief which is influential and 
operative upon the life of the believer, and which 
takes outward form in his conduct. Such belief may 
be measured and judged by human standards. 

Hence, you should determine whether or not Mr. 
Vanderbilt actually believes that it is right or neces- 
sary that he make dispositions of his property. If 
you find that he harbors such a belief and has made, 
or is about to make, dispositions of any part of his 
property under the influences of that belief, you must 
endeavor to ascertain whether or not the things which 
he has done or is about to do are rational or irra- 











tional, wise or unwise, moderate or extravagant, ac- 
cording to the accepted standards of mankind, or con- 
trary to such standards, 

The conduct which the belief, if you find it to ex- 
ist, influences or produces is a reasonable measure 
and test for ascertaining the nature of the belief. 

If by this process you find that the belief is ra- 
tional, wise, moderate, and according to the accepted 
standards of mankind, then it is a sane belief, it in- 
spires and promotes only such conduct as an ordinary 
sane man would exhibit, and you will conclude that 
Mr. Vanderbilt is sane and competent. 

If by this process you find that the belief is irra- 
tional, unwise, extravagant and contrary to the ac- 
cepted standards of mankind, you will proceed to in- 
quire whether or not the belief is incorrigible; that 
is, incapable of being corrected by evidence or argu- 
ment, whether or not it is held against all evidence 
and probability, and if you then find that the belief 
is incorrigible and is held against all evidence and 
probability you must conclude that the belief is a de- 
lusion, that the respondent is a lunatic, and that he is 
incompetent to manage himself and his affairs in con- 
sequence of such lunacy. 

In deliberating as to whether or not the respond- 
ent’s belief that it is right or necessary to do the 
things which he has done is rational, wise, moderate 
and according to the accepted standards of mankind 
you should pay careful regard to the things which he 
has done or is about to do with his property; the 
deeds which he has made; the amount of his property 
which those deeds cover; the proportion which the 
property conveyed by those deeds bears to his whole 
estate; the will which he has made; the size and 
situation of his estate; his relations with his daugh- 
ters and their circumstances; his relation with the 
present Mrs. Vanderbilt and her circumstances, and 
all the facts and circumstances surrounding the 
things which you find that he has done. 


20: 





Civil Liabilities and Rights and the “Un- 
written Law.” 


In view of the widespread approval—especially in 
the Southern States of the Union—of the so-called 
“unwritten law,” it is not surprising that certain 
arguments and analogies derived from justification 
of individual lynching should crop out as attempted 
defenses to civil liability. So far as we have seen, 
however, the “ unwritten law” has received no judi- 
cial recognition in civil cases. A recent interesting 


case, which was rightly decided after satisfactory dis- 
cussion by the Supreme Court of Georgia, was Su- 
preme Lodge Knights of Pythias v. Crenshaw (Au- 
gust, 1907, 58 S. E. 629). A provision of the Georgia 
Civil Code declares: “Death "xy suicide or by the 
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hands of justice, either punitive or preventive, re- 
leases the insurer from the obligation of his con- 
tract.” The action was upon a policy of life insur- 
ance, and a defense founded upon such section of the 
code is disallowed in the first paragraph of the fol- 
lowing extract from the official syllabus. The second 
paragraph of such syllabus similarly disposes of an- 
other theory of defense: 

“1. Even though the killing by the husband of the 
paramour of the wife be under such circumstances 
that the law would class the act as justifiable homi- 
cide, such killing is not at the hands of justice either 
punitive or preventive. Death by the punitive hand 
of justice is when the law commands the killing. 
Death by the hands of preventive justice is where 
the law permits the killing. In each instance the kill- 
ing must be done by some person authorized to carry 
out the commands of the law or who is permitted by 
the law to do the act in the advancement of public 
justice. 

“2. A policy of life insurance contained the stipu- 
lation that ‘if death is caused or superinduced at the 
hands of justice, or in violation of or attempt to 
violate any criminal law,’ the insurer would not be 
liable for the full amount of the policy, but only for 
an amount to be computed according to a mode pre- 
scribed in the policy. The insured was slain by a hus- 
band either while he was attempting to have sexual 
intercourse with the wife or immediately after the 
act of sexual intercourse was complete. Held, that 
the death of the insured was not caused or superin- 
duced in the violation of or attempt to violate any 
criminal law within the meaning of the policy as 
properly interpreted.” 

On the second point the court said: 

“Tt is deducible from the authorities that a stipu- 
lation of the character now under consideration must 
be given a reasonable construction and that the lia- 
bility of the company is not to be discharged unless 
the violation of the law consisted in an act of which 
the death of the insured was the reasonable and legit- 
imate consequence. If the insured does an act which 
is a violation of the law and which he knows puts 
his life in peril at the time that he commits it, the 
company is not liable under a policy containing a 
stipulation of the character now before us. But there 
must be something in the act itself, independent of 
other circumstances, which makes the death the rea- 
sonable consequence. Death may follow the commis- 
sion of any violation of law, when the offense is a 
felony; for the arresting officer is authorized to kill 
under certain circumstances in order to effectuate an 
arrest, as in the case where the insured robbed the 
State Treasurer he knew that under the law of the 
land an arresting officer, or, in some circumstances, 
even a private person, would have the right to slay 
him in order to take him; but his death resulting 
from the effort to arrest him was not the reasonable 








and legitimate consequence of the robbery that he had 
committed a few minutes before. 

“One who commits the offense of adultery with a 
married woman well knows that his life is imperiled 
if the outraged husband take the guilty pair in the 
unlawful act, or at its beginning, or at its conclu- 
sion; but it cannot be said as a matter of law that 
the killing of the adulterer is the natural and legiti- 
mate consequence of the illicit intercourse between 
him and the wife of the wronged husband. Death 
may result, but it can be no more said that death of 
the adulterer at the hands of the husband is the rea- 
sonable and legitimate consequence of the act of 
adultery than it can be said that the death of a felon 
at the hands of an arresting officer is the reasonable 
and legitimate consequence of the felony committed. 
Death does not follow in the ordinary sequence of 
events any more in the one case than in the other. 
In Gresham v. Equitable Accident Ins. Co., 87 Ga. 
497, 13 S. E. 752, 13 L. R. A. 838, 27 Am. St. Rep. 
263, the policy excepted from the risk death or in- 
jury which may have been caused by fighting. The 
ruling in that case was simply that such a stipula- 
tion refers to voluntary fighting by the insured, or 
involuntary fighting brought on wholly or partially 
by his fault or temerity, or fighting for which he is 
partially responsible, either as a voluntary or a rash 
speaker or as a wrongdoer. Fighting is an act which 
in its nature and essence is calculated to bring on 
injury or death. Fighting under any circumstances 
may be attended with 2disastrous consequences. 
Death resulting from a fight is the natural and legit- 
imate consequence which is to be expected. There is 
nothing in the crime of adultery, although a violation 
of the law of the land and a great moral wrong, 
which in its essence is calculated to produce the death 
of the adulterer. Under some circumstances it may 
be the occasion of the death of the adulterer, but his 
death is not the natural and legitimate consequence 
of the adultery itself.” 

The Georgia court cites many authorities tending 
to uphold this decision, among them Goetzman v. 
Conn. Mut. Life Ins. Co., 3 Hun, 515, which is very 
closely in point.—N. Y. Law Journal. 





:03 


Physiognomy as Property. 


In connection with the decision of the Court of 
Errors and Appeals of New Jersey in Vanderbilt v. 
Mitchell, 67 Atl. 97, and the editorial in this journal 
on September 12, 1907, entitled “Liberal Relief by 
Injunction,” commenting upon that decision, it will 
be of much interest to read the decision of the Court 
of Chancery of New Jersey in Edison v. Edison Poly- 
form Manufacturing Co. (July, 1907, 67 Atl. 392). 
It was held that an injunction will lie to restrain 
the unauthorized use of one’s name by another as a 





348 


THE ALBANY 


LAW JOURNAL. 








part of its corporate title, or, in connection with its 
business or advertisements, his picture and his pre- 
tended certificate that a medicinal preparation, which 
such other is engaged in manufacturing, is com- 
pounded according to the formula devised by him, 
though he is not a business competitor. The court 
said in part: 

“Tf a man’s name be his own property, as no less 
an authority than the United States Supreme Court 
says it is (Brown Chemical Co. v. Meyer, 139 U. S. 
542, 11 Sup. Ct. 625, 35 L. Ed. 247), it is difficult to 
understand why the peculiar cast of one’s features is 
not also one’s property, and why its pecuniary value, 
if it has one, does not belong to its owner rather than 
to the person seeking to make an unauthorized use of 
it, If the mere exhibition of one’s face to one’s 
friends and to others on the public streets be a publi- 
cation for all purposes, then that line of cases of 
which Pollard v. Photographic Company, 40 Ch. Div. 
345, is an example was wrongly decided, for there 
could be no implied contract or confidence to keep 
that private which was already public property. 

7 * * af 


. . * * * 


“I regard the case of Vanderbile v. Mitchell, 
supra, just decided by the Court of Appeals, as con- 
elusive. That court, as I have said, condemned Rober- 
son v. Rochester Folding Box Co., 171 N. Y. 538, and 
cited with approval Routh v. Webster, 10 Beav. 561, 
and Walter v. Ashton, 2 Ch. 282. It appeared in Van- 
derbilt v. Mitchell, supra, that complainant’s wife, 
having had born to her, two years after her marriage, 
a son who was not complainant’s son, falsely stated 
to the attending physician that the complainant was 
the father of the child. This statement was credited 
by the physician, who inserted it in his birth certifi- 
cate, sent by him to the Bureau of Vital Statistics, 
where it was recorded. The record, by the terms of 
our statute, is prima facie evidence of the facts 
therein stated. The complaint prayed that this 
fraudulent record might be canceled, and that an in- 
junction might issue restraining both mother and 
child from claiming thereunder the status, name or 
property of a child lawfully begotten by complain- 
ant. The defense set up was that complainant did 
not show that any of his property rights had been 
affected, and such was the decision of Garrison, V. 
C.; but on appeal it was held that the complainant 
was entitled to relief. It was pointed out by Dill, 
J. that inasmuch as the statute made the recorded 
certificate prima facie evidence of the facts stated in 
it, it could be used as evidence in a suit, brought 
against the complainant for necessaries furnished to 
the child. This of itself brought the case well within 
the ruling in Routh v. Webster, supra. It was a 


false statement, which exposed the complainant to the 
risk of pecuniary liability; but the court went fur- 
ther. It appeared that the complainant was a bene- 
ficiary of a vested remainder in land under a trust 











which was being executed according to the laws of 
New York. Under the laws of that State a man can- 
not devise more than half of his estate to charity 
where he leaves (inter alios) a child. His right to 
make an absolute devise of his property was thus 
threatened, and the impairment of this right was 
held to give him a standing in a court of equity to 
attack the certificate. Judge Dill, in concluding his 
illuminating opinion, said that the question whether 
the bill might not have been rested on the ground of 
an interference with personal, as contradistinguished 
from property, rights was not decided, for the reason 
that the case ‘ presented the property feature to an 
extent sufficient to satisfy even the rule adopted by 
the court below.’ 


“The Court of Appeals has thus emphatically de- 
clared that the term ‘ property right’ is not to be 
taken in any narrow sense, and that the tendency of 
equity in cases of this description should be to ex- 
fend, rather than to restrict, the jurisdiction. Judge 
Dill says: ‘From time immemorial it has been the 
tule not to grant ‘equitable relief where a party pray- 
ing for it had an adequate remedy at law; but mod- 
ern ideas of what are adequate remedies are changing 
and expanding, and it is gradually coming to be un- 
derstood that a system of law which will not prevent 
the doing of a wrong, but only affords redress after 
the wrong is committed, is not a complete system, 
and is inadequate to the present needs of society.’ 
It is difficult to imagine a case in which preventive 
relief would be more appropriate than the present. 
‘In a perfectly unauthorized way a certificate falsely 
purporting to be made by Mr. Edison, and also false 
in fact, because not compounded with all the ingredi- 
ents of the formula, is put by a company bearing 
Edison’s name upon every bottle of Polyform which 
it sells, That there may be no mistake as to who is 
intended, the certificate is accompanied with a like- 
ness. 

“T think an injunction should be granted restrain- 
ing the defendant company from holding out, either 
in the name of the company or by certificate, or by 
pictorial representation, that Mr. Edison has any 
connection with or part in the complainant’s busi- 
ness.”—N,. Y. Law Journal. 





Overhanging Eaves. 


The subject of overhanging eaves has ever been a 
perplexing one to the lawyers who have had to deal 
with it. One cause for this has been that, while, no 
doubt, hundreds of cases have arisen, the amount in- 
volved has been so small that rather than go to the 
expense of bringing the question into the courts, the 
parties have come to some amicable settlement of the 
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matter, thus making a scarcity of reported cases. 
The chief cause, however, has been that in the few 
eases that have been reported the courts have given 
decisions directly contrary to each other. 


The two questions that have arisen over this sub- 
ject have been: First, whether, to secure their re- 
moval, one should bring an action in ejectment or an 
action under section 1638 of the Code of Civil Pro- 
cedure, or whether he had only an action for nuisance. 
Second, what rights the owner of the overhanging 
eaves might acquire by their continuance for twenty 
years without the adjoining owner’s consent. 


To sustain an action under section 1638 of the 
Code, the plaintiff is required to show “that the 
property at the commencement of the action was, and 
for the one year next preceding has been, in his pos- 
session, or in the possession of himself and those 
from whom he derives his title, either as sole tenant, 
or as joint tenant or tenant in common with others. 
This possession must be an actual possession, not sim- 
ply a legal possession, which follows in the wake of 
a title and is called constructive possession. Churchill 
v. Onderdonk, 59 N. Y. 134.” To entitle one to main- 
tain ejectment, one must show that he is actually 
out of possession. 15 Howard Pr. 358. So the solu- 
tion of the questions depended on whether or not 
the plaintiff was considered in possession of the land 
over which the eaves extended. 


In the early case of Sherry v. Frecking, 4 Deuer, 
452, it was held that where one’s eaves overhung the 
plaintiff’s land the plaintiff was thereby disseised of 
the space occupied, so an action in ejectment was al- 
lowed. But in the later case of Aiken v. Benedict, 39 
Barbour, 400, with identical facts, the court refused 
to allow ejectment, and said of the above case: “The 
point appears by the report of the case to have been 
decided with little or no consideration and without 
referring to a single authority to show that eject- 
ment would lie.” As to its own reasons for refusing 
ejectment, the court said: “Of what has the de- 
fendant taken possession which belongs to the plain- 
tiff? Clearly nothing but an open space of air over 
the land of the plaintiff.” On the further point, that 
in order to sustain ejectment the plaintiff must be 
deprived of that which, on execution, the sheriff 
could put him in possession of, the court says: 
“ How could the sheriff put the plaintiff in possession 
of this space? It is not perceived how it could be 
done.” 


The later case of Vroman v. Jackson, 6 Hun, 386, 
where the action was over an encroaching cornice, fol- 
lowed. the latter case rather than the former; and 
there seem to be no later New York cases on this 
cognate question of eaves, cornices and the like. 

This situation as to the right to bring an eject- 
ment action, necessarily made as equally uncertain 








the question whether an easement or title by adverse 
possession could be acquired. For “An easement 
being,” as Washburn says, “a right in the owner of 
one parcel of land by reason of such ownership to 
use the land of another for a special purpose, not 
inconsistent with a general property in the owner,” 
it depended on the unsettled question of whether this 
was a disseisin or merely a right exercised. Under 
the case of Sherry v. Frecking, 4 Deuer, 452, it would 
be held that there was a disseisin, an act inconsis- 
tent with a general property in the owner, and under 
it one could not acquire an easement, but on the con- 
trary, upon thus disseising the owner for twenty 
years, would acquire title by adverse possession. 
While under the two later cases, the plaintiff would 
be deemed not disseised, but merely asserting a right 
over this land, and would, therefore, acquire an ease- 
ment for the benefit of his land. 


From this dilemma we have been delivered by the 
very late case of Butler v. The Frontier Telephone 
Co., 186 N, Y. 486, though this is not a case on eaves. 
In this case the plaintiff brought an action in eject- 
ment to regain possession of real property occupied 
by a telephone wire of the defendant company in 
passing over his lot, but touching it in no place. It 
was contended by the defendant that an action for 
nuisance was the only remedy, and upon this ques- 
tion it went to the Court of Appeals. 


In deciding the first point—disseisin, Judge Vann, 
after a very full review and discussion of the above 
subject, said: “ Unless the principle usque ad coelum 
is abandoned, any physical, exclusive and permanent 
oceupation of space above land is the occupation of 
the land itself, and a disseisin of the owner to that 
extent;” and, as to the second point, viz., the ability 
of the sheriff to put him into possession, says: “The 
sheriff, however, can deliver occupied space by remov- 
ing the occupying structure.” The points are all 
summed up in this sentence: “Where there is a 
visible and tangible structure by which possession 
is withheld, to the extent of the space occupied 
thereby, ejectment will lie, and the sheriff can physic- 
ally remove the structure and thereby restore the 
owner to possession.” 


Thus we have overruled both points upon whicn 
the lower courts grounded their refusal to allow an 
action in ejectment for overhanging eaves; and there 
can be no doubt now that ejectment will lie under 
this case, where the encroaching object is eaves. 

It must necessarily follow that one does not ac- 
quire an easement, but rather title, by adverse pos- 
session to the land which his eaves have overhung 
for twenty years without the consent of the owner. 


H. J. Deake. 
Buffalo, N. Y., June, 1907. 
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NOTES OF CASES. 


Banks and Banking—Improper Withdrawal of 
Funds—Subrogation—Limitations—In American Na- 
tional Bank of Macon v. Fidelity & Deposit 
Company of Maryland, decided by the Supreme Court 
of Georgia (October, 1907 58 S. E. 867), the follow- 
ing is the syllabus by the court: 


“Tf a bank has notice or knowledge that a breach 
of trust is being committed by the improper with- 
drawal of funds, it incurs liability, becomes respon- 
sible for the wrong done, and may be made to replace 
the funds which it has been instrumental in divert- 
ing; and it appearing that the funds alleged in this 
case to have been diverted and misapplied were the 
assets of an insolvent corporation, and that the funds 
had been deposited in the bank by a receiver ap- 
pointed by an order of the Superior Court, which pro- 
vided that such funds should only be paid out on 
checks signed by the receiver and countersigned by 
the judge, of which order and the provisions thereof 
the bank: had knowledge, the creditors of the corpora- 
tion, to whom the receiver sustained a fiduciary rela- 
tion, would have had the right to enforce the lia- 
bility incurred by the bank because of having paid 
out such funds upon checks not countersigned as 
provided. 


“ But when the creditors, or the obligee, in a bond 
given by the receiver for the faithful performance of 
his duties relating to the funds, upon a breach of 
trust by the receiver, participated in by the bank, 
brought suit and recovered judgment against the re- 
ceiver and the surety on the bond, and the surety 
paid the judgment, such surety is subrogated to the 
rights of the creditors to enforce the liability in- 
curred by the bank on account of its participation in 
the breach of trust by the fiduciary. 

“Tt appearing that the right of action against the 
defendant, once existing in favor of the parties to 
whose rights the plaintiff (the surety) in this case 
is subrogated, is barred by the statute of limitations, 
the right of action upon the part of the plaintiff is 
also necessarily barred.” 


Carriers—Baggage—Baggage Checks.—In Park v. 
Southern Railway, decided by the Supreme Court of 
South Carolina (October, 1907, 58 S. E. 931), it was 
held that where there was no joint contract between 
carriers to carry passengers and their baggage, but 
distinct tickets were bought, and the second carrier, 
to accommodate a passenger, gave its check for bag- 
gage before receiving it from the first carrier, the 
second carrier, on showing that the baggage was 
never received, or that it exercised due care in de- 
livering the baggage received, is relieved from lia- 
bility for its loss. 








It was specifically decided that a railroad baggage 
check is not a contract, but a receipt, and is, there- 
fore, merely prima facie evidence of a delivery of bag- 
gage to the carrier. The court said in part: 

“When we bear in mind that there was no joint 
contract between these roads to carry plaintiffs and 
their baggage from Greenville to New York and re- 
turn and when we remember that there were two dis- 
tinct tickets bought, namely, from Greenville to 
Washington and return, and from Washington to 
New York and return, we think it hardly going too 
far to say that such a doctrine would be unjust. 
There is no law in existence’ by which a railroad com- 
pany can be held responsible for baggage which is 
shown never to have been delivered to it. Even in 
eases of through shipments of freight under joint 
contract a connecting carrier is allowed to relieve 
itself from liability by showing that the goods in 
question never reached its line, unless under contract 
it make itself absolutely liable. How much more, 
then, should the defendant in this case, where there 
were three distinct shipments, be allowed to show 
that the goods for which it issued its check as an 
accommodation never arrived, or that it exercised 
due care in delivering the baggage that did arrive 
bearing a check corresponding to that surrendered by 
the plaintiffs? Having shown either alternative, we 
think both reason and authority will sustain us in 


holding the defendant relieved of liability. 

“The evidence of delivery relied on in this case is 
the check issued by the defendant company. Now, it 
will doubtless be conceded that a check is a mere 


receipt for goods delivered. It can be no contract, 
for there are no words written thereon making a con- 
tract. The contract of carriage is either parol or is 
contained in the ticket held by the passenger. It has 
been held that even the ordinary ticket does not con- 
stitute a contract of carriage, but is merely prima 
facie evidence of the possessor’s right to transporta- 
tion. (Pier v. Finch, 24 Barb., N. Y. 514.) The 
general rule seems well settled that a receipt is merely 
prima facie evidence of the thing receipted for. (Hogg 
v. Brown, 2 Brev., S. C. 223; Gibson v. Peeples, 2 
McC., S. C. 418; Daniels v. Moses, 12 S. C. 130; 
Brice v. Hamilton, 12 S. C. 32; Bowen v. Hum- 
phreys, 24 S. C. 456.) Now, unless there is some 
matter of public policy making it advisable or neces- 
sary to make an exception in the case of receipts of 
common carriers the rule will apply in the case now 
under consideration. That there cannot be such neces- 
sity for the exception seems settled by the number of 
authorities holding that such receipts are merely 
prima facie evidence, a few of which are 4 Elliott, 
sec. 1655; 3 Hutch. on Carriers, 2d ed., secs. 1301, 
1302; Davis v. Railway, 22 Ill. 278, 74 Am. Dec. 151; 
Ahlbeck v. Railway, 39. Minn. 424, 40 N. W. 364, 12 
Am. St. Rep. 661; Zeigler Bros. v. Railway, 87 Miss. 
367, 39 So. 811; 7 Current Law, 603.” 
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Among the Late Decisions. 


The right of a receiver of a bank, in an action 
against a surety company on the bond of the de- 
faulting president of the bank, to repudiate or ques- 
tion the authority of the assistant cashier to bind 
the bank by his statements and representations con- 
cerning the conduct, duties, employment and ac- 
counts of the president, is denied in Willoughby v. 
Fidelity & D. Co. (Okla.), 7 L. R. A. (N. 8S.) 548, 
where the bond is issued by the surety company and 
accepted by the bank upon the faith of such state. 
ments and representations. 


A son of consumptive parents is held, in Grover v. 
Zook (Wash.), 7 R. R. A. (N. S.) 582, not to render 
himself liable in damages for refusal to perform his 
promise to marry a woman afflicted with pulmonary 
consumption, although he knew at the time of mak- 
ing the promise that she was so afflicted—at least 
where such marriage would violate the spirit of the 
statute against the spread of such disease. 


That a railroad company owes no duty to one who, 
in violation of law, attempts to board a moving train 
at a closed vestibule door, until his position of dan- 
ger is made known to employees in charge of the 
train, is declared, in Graham v. Chicago & N. W. R. 
Co. (Iowa), 7 L. R. A. (N. 8S.) 603. 


To hold a carrier liable for injury to a passenger 
by reason of a jolt of the vehicle, it is held, in Foley 
v. Boston & M. R. Co. (Mass.), 7 L. R. A. (N. S.) 
1076, that the passenger must show that the jolt 
was caused by the carrier’s negligence. 


A statutory provision requiring railroad companies 
to sell mileage books at less than the rates regularly 
charged for transportation, is held, in Com. ex rel. 
Anderson v. Atlantic Coast, Line R. Co. (Va.), 7 L. 
R. A. (N. 8.) 1086, to be void as depriving the cor- 
poration of its property without due process of law, 
and of the equal protection of the laws. 


A passenger, induced by the negligent act of the 
conductor to leave a street car at a point remote 
from her destination, is held, in Georgia R. & E. Co. 
v. MeAllister (Ga.), 7 L. R. A. (N. 8S.) 1177, to be 
under no legal duty to apply for shelter at houses 
in the vicinity of the place where she alights, rather 
than attempt to reach her destination on foot over a 
highway which is in a reasonably safe condition for 
travel by pedestrians. 


The liability of trustees administering a fund cre- 
ated for the sole purpose of educating and maintain- 
ing indigent boys without recompense, for injury to 
one servant through negligent orders given him by 
another, is denied in Farrigan v. Pevear (Mass.), 
7 L. R. A. (N. 8S.) 481, where they have exercised 
Teasonable care to select competent servants. 





The right to sell the property of a charity under 
execution issued on a judgment rendered for the non- 
feasance, misfeasance, or malfeasance of its agents 
or trustees is denied in Fordyce v. Woman’s Chris- 
tian National Library Asso. (Ark.), 7 L. R. A. (N. 
S.) 485. 


That a hospital is conducted as a ‘public charity 
without expectation of profit is held, in Hewett v. 
Woman’s Hospital Aid Asso. (N. H.), 7 L. R. A. (N. 
8.) 496, not to render it immune from liability for 
negligent injury to its servants. 


A parol mortgage to secure a loan for the purchase 
of a stock of goods, which is to attach not only to 
the goods already in stock, but to such as might be 
added thereafter, is held, in Mower v. McCarthy 
(Vt.), 7 L. R. A. (N. S.) 418, to be valid as between 
the parties, 


An indictment for compounding a felony by agree- 
ing not to prosecute persons arrested for larceny is 
held, in State v. Hodge (N. C.), 7 L. R. A. (N. 8.) 
709, to be insufficient, where it does not charge that 
a larceny had been committed. 


A contract to pay for the construction of a build- 
ing is held, in Standard Lumber Co. v. Butler Ice Co. 
(C. OC. A. 3d C.), 7 L. R. A. (N. 8.) 467, not to be- 
come enforceable against a corporation because it is 
executed by its president under its corporate seal, 
if a large bonus in addition to the amount of the bid 
is included in the contract price, which is to be di- 
vided between such president and the contractor and 
its representatives, even as to extra work after the 
price named in the contract has been paid, where, 
under the statutes of the State, such conduct on the 
part of the president is a misdemeanor. 


A contract by an employee relieving the employer 
from liability for injuries due to the latter’s negli- 
gence is held, in Johnston v. Fargo (N. Y.), 7 L. R. 
A. (N. 8.) 537, to be against public policy and void. 


An action ew delicto to recover damages for injured 
feelings is held, in Lindh v. Great Northern R. Co. 
(Minn.), 7 L. R. A. (N. S.) 1018, to lie at the suit 
of a husband against a common carrier for soiling 
and ruining the casket containing the body of his 
dead wife, and for mutilating and disfiguring the 
corpse by neiligently and wilfully exposing it to rain. 

A married woman who is a joint tenant of property 
with her husband, is held, in Bassler v. Rewolinski 
(Wis.), 7 L. R. A. (N. 8.) 701, not to be able, by 
devising her interest therein, to affect the husband’s 
right to survivorship. 


A stipulation in a deed that the grantee of even- 
numbered water lots shall build a dam with a canal 
or race of a specified character extending through 
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the property, including the odd-numbered lots, and 
that the lots conveyed, with their improvements, 
shall“be forever liable for the payment of any dam- 
age sustained by the owners of the odd-numbered 
lots by reason of the failure to complete the race or 
canal and keep it in good repair, is held, in Mus- 
cogee Mfg. Co. v. Eagle & Phenix Mills (Ga.), 7 L. 
R. A. (N. 8.) 1139, to be a covenant running with 
the land. 


The constitutional guaranty of immunity from 
criminal prosecution, except by indictment, is held, 
in State v. Lewis (N. C.), 7 L. R. A. (N. 8S.) 669, 
not to prevent the Legislature from permitting the 
grand jury of one county to indict for crimes com- 
mitted in an adjoining county, since, although indict- 
ment requires a grand jury, venue is not an essential 
element of it. 


The right of the pardoning power, in granting a 
pardon after conviction, to impose any condition, 
limitation, or restriction that is not illegal, immoral, 
or impossible of performance, is sustained in State 
v. Horne (Fla.), 7 L. R. A. (N. S.) 719; and the ac- 
ceptance of the pardon is held to bind the person ac- 
cepting it to all such conditions, limitations, and re 
strictions, 


The right of a parent to recover damages for men- 
tal shock and distress on account of the unlawful ar- 
rest and prosecution of minor children on a charge 
of malicious mischief is denied in Sperier v. Ott 
(La.), 7L. R. A. (N. S.) 518. 


The measure of damages for wrongful concellation, 
for alleged non-payment of premiums, of an assess- 
ment insurance policy upon the life of one who at 
the time of the cancellation is no longer an insurable 
risk, is held, in Mutual Reserve Fund Life Asso. v. 
Farrenbach (C. C. A., 8th Cir.), 7 L. R. A. (N. 8.) 
1163, to be the amount of the policy, less cost of 
carrying it to maturity had it remained in force, all 
amounts entering into the calculation to be calcu- 
lated upon the basis of the legal rate of interest as 
-of the date of cancellation. 


Suspicion that a statement of facts made to effect 
the sale of a chattel may be false is held, in Shackett 
v. Bickford (N. H.), 7 L. R. A. (N. S.) 646, to be 
sufficient, if it proves to be so, to sustain an action 
for deceit. 


The courts of the State of the matrimonial domi- 
cil are held, in State ex rel. Aldrach v. Morse 
(Utah), 7 L. R. A. (N. 8S.) 1127, to have jurisdiction 
of a suit for divorce, although the defendant is out 
-of the jurisdiction and service of process is made 
upon him by publication only. 


The use of voting machines is held, in United 








States Standard Voting Machine Co. v. Hobson 
(Iowa), 7 L. R. A. (N. S.) 512, not to be prohibited 
by a constitutional provision that all elections shall 
be by ballot. 


The constitutional provision that all elections, ex- 
cept for town officers, shall be by ballot, is held, in 
Elwell v. Comstock (Minn.), 7 L. R. A. (N. 8.) 621, 
not to be contravened by a statute providing for the 
use of voting machines at elections. 


A municipal corporation maintaining an electric- 
light plant,. which, for compensation, installs in a 
business place a light which is imperfectly insulated, 
is held, in Thomas v. Somerset (Ky.), 7 L. R. A. 
(N. 8S.) 963, to be liable to an employee of the con- 
sumer for injuries caused by his coming in contact 
with an electric current when, to warm his hands, 
he puts it to the globe. 


The acknowledgment by a tenant that a right of 
way over adjoining property is permissive and sub- 
ject to revocation is held, in Schwer v. Martin 
(Ky.), 7 L. R. A. (N.S.) 614, not.to bind him after 
he secures title to the landlord’s estate, to which the 
right of way is appurtenant. 


Failure of successors in title to one whose undeliv- 
ered deed to real estate has been recorded, to remove 
it from the record, is held, in Alabama Coal & Coke 
Co. v. Gulf Coal & Coke Co. (Ala.), 7 L. R. A. (N. 
S.) 712, not to estop them from denying the title of 
a stranger who purchased the property in reliance 
on the record. 


One to whom a tenant leases the premises is held, 
in Beck v. Minnesota & W. Grain Co. (Iowa), 7 L. 
R. A. (N. 8.) 930, to be as fully estopped to ques- 
tion the landlord’s title as is the tenant himself, 


After the maintenance of a railroad switch in a 
public street for twenty years under the express con- 
sent of the abutting owners, it is held, in Wolfard v. 
Fisher (Ore.), 7 L. R. A. (N. S.) 991, that neither 
those who gave their consent, nor their successors in 
title, are entitled to injunctive relief against the al- 
leged nuisance. 


That municipal authorities cannot become estopped 
to require the removal from a street of the rails of a 
street railway by standing by and seeing the rails 
laid without objection is declared, in Bangor v. Bay 
City Traction & E. Co. (Mich.), 7 L. R. A. (N. 8.) 
1187. 


Evidence as to the contract between attorney and 
client for compensation, and the assignment of an in- 
terest in the judgment to secure the same, is held, 
in Strickland v. Capital City Mills (S. C.), 7 L. R. 
A. (N. 8.) 426, not to be within the rule excluding 
evidence of privileged communications. 
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